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GENERAL

Legal system
’ow would you explain your Hurisdiction?s legal system to an investor,

As a former British colony, Malaysia’s legal system is, to a large extent, based on English 
common law. In the absence of domestic law on a particular area, English common law and 
rules of equity would apply.

In certain circumstances, Malaysian courts would grant an anti-suit injunction to prohibit a 
party from bringing an action. Such powers are often granted to prevent multiplicity of judicial 
proceedings.

Oral contracts made by the free consent of parties competent to contract for a lawful 
consideration and with a lawful object, are effective and enforceable unless they are required 
by law to be in writing. Generally, no evidence of any oral agreement or statement shall be 
admitted as between parties to any such written agreement for the purpose of contradicting, 
varying, adding to, or subtracting from its terms. However, there are several exceptions to this 
rule. For instance, oral evidence may be admitted for the purpose of proving the existence 
of any separate oral agreement constituting a condition precedent to a contract, grant or 
disposition of property.

The principal legislation for real estate within Peninsular Malaysia and the Federal Territories 
is the National Land Code (Act 828) (NLC). The respective state within Peninsular Malaysia 
is empowered to make rules for carrying out the NLC’s objects and purposes. There are also 
state laws governing Malay reserved lands, customary lands and padi lands.

Land records
Does your Hurisdiction have a system for registration or recording of 
ownershipM leasehold and security interests in real estate, Wust interests 
be registered or recorded,

Under the NLC, all lands are vested in the state and can be alienated upon application to the 
state authority. Such alienation only takes effect upon registration of a register document of 
title (RDT), which is conclusive proprietorship evidence. The subsequent property transfer, 
lease (being a rental for more than three years), charge and easement needs to be effected 
by the NLC-prescribed instrument and registered with the relevant land registry or o:ce. 
Upon registration, the title or interest is indefeasible save for instances speci•ed in the NLC 
such as fraud or misrepresentation. The title or interest acquired by a purchaser (other than 
the immediate purchaser in such instances) in good faith and for valuable consideration is 
not affected.

Despite no registration;

' bene•cial interests can be created in property by way of equitable trust. A vendor 
who receives the full purchase price holds his proprietary interest as his purchaser’s 
constructive trustee until RDT’s registration of the transfer. The purchaser may also 
enter a private caveat over the property, thus prohibiting the registration of other 
instruments of dealing presented thereafter5
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' a tenancy exempt from registration which is for three years or less can be protected 
by an endorsement on the RDT5 and

' a third party with whom an issue document of title (IDT) or duplicate lease is deposited 
becomes entitled to a lien over the property or lease upon entry of a lienholder9s 
caveat.

Registration and recording
Ahat are the legal re(uirements for registration or recording conveyancesM 
leases and real estate security interests,

The transfers, leases and charge over lands shall be in the NLC-prescribed forms, executed 
and attested in accordance with the NLC. Presentation for registration of such forms remains 
by way of lodging the physical copy together with the original IDT and other requisite 
documents at the Registry.

Each state may impose additional requirements. The State of Malacca Registry requires a 
transferee company’s secretary to con•rm on the company shareholding. If the property to 
be transferred is valued at 1 million ringgit and above, the State of Selangor Registry requires 
biometric •ngerprint veri•cation of the transfer instrument’s signatories.

The amount of registration fees payable to each land registry or o:ce (Registry) is also 
different. The purchaser customarily bears the registration fee for the transfer instrument 
and the state authority’s approval for foreigner’s acquisition (foreign consent) (if applicable), 
whereas the seller usually bears the registration fee to withdraw his encumbrances and 
the state authority’s consent due to restriction in interest (RIT) in the IDT (if applicable). 
Presentation beyond 70 days (depending on the Registry) is subject to penalty.

A transfer instrument is subject to stamp duties payable by the purchaser at the applicable 
rate prescribed under the Stamp Act ‘747 and which will be ascertained based on the 
property value. A property sale with gains is subject to real property gains tax (RPGT) payable 
by the seller, unless exempted under the Real Property Gains Tax Act ‘7Q6 or falling within 
the purview of income tax. The applicable RPGT rate depends on the type of seller and the 
year of disposal. The stamp duties and RPGT shall be paid within the prescribed period to 
avoid incurring penalty.

Foreign owners and tenants
Ahat are the re(uirements for non-resident entities and individuals to 
own or lease real estate in your Hurisdiction, Ahat other factors should 
a foreign investor take into account in considering an investment in your 
Hurisdiction,

Each state imposes a minimum purchase price for different types of property to be acquired 
by a non-resident. The non-resident should •rst check such price for the type of his intended 
property.

Real Estate 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/real-estate?utm_source=GTDT&utm_medium=pdf&utm_campaign=Real+Estate+2024


RETURN TO CONTENTS

The NLC also requires a non-resident who intends to own or lease property or endorse 
his tenancy on the register document of title to obtain the state authority’s approval for a 
foreigner’s acquisition, lease or conveyance.

Exchange control
If a non-resident invests in a property in your HurisdictionM are there 
exchange control issues,

A non-resident may pay to or receive payment in Malaysian ringgit for settlement of any 
Malaysia property. It may borrow in ringgit from a resident to •nance construction or 
purchase of a residential or commercial property, or in foreign currency from a licensed bank 
in Malaysia or a non-resident.

Any repatriation of funds, including income earned or proceeds from divestment of such 
property, needs to be in a foreign currency.

Legal liability
Ahat types of liability does an owner or tenant ofM or a lender onM real 
estate face, Is there a standard of strict liability and can there be liability 
to subse(uent owners and tenants including foreclosing lenders, Ahat 
about tort liability,

Failure to pay the annual rent to the state authority on alienated land may give rise to 
forfeiture of the land by the land administrator. Every condition and RIT binds the owner and 
every other person having interest in property such as the lender (if registered as a chargee). 
Upon breach of any condition, the proprietor may be •ned or be called upon to take remedial 
action. The land administrator may alternatively take temporary possession of the property 
or declare the property forfeit to the state authority.

Landowners may be held liable under various torts including negligence and the doctrine 
of Rylands v Fletcher for contamination which leaks or /escapes’ from their land. Under 
the Environmental zuality Act ‘7Q4 of Malaysia, landowners andWor occupiers of land may 
be held liable for pollution or environmentally haàardous substances from their property 
going into drains, inland waters, groundwater, the atmosphere or in the land itself if these 
emissions, discharges or deposits exceed the acceptable conditions set. 

Under the Contaminated Land Management and Control Guidelines issued by the 
Department of Environment (DoE) (DoE Guidelines), the landowner is responsible to 
determine any subsurface contamination through an environmental site assessment (ESA), 
and if not caused by the current or historical onsite operations, to identify the polluter to be 
responsible to undertake subsequent remediation actions in respect of the contamination. 
If such polluter is no longer operating in Malaysia, the landowner will bear responsibility for 
said remediation.

The DoE Guidelines have not been enacted as law, but in practice, the standards referred to 
therein are used by the DoE as benchmarks.
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Protection against liability
’ow can owners protect themselves from liability and what types of 
insurance can they obtain,

Landowners may obtain insurance policies for pollution incidents and other environmental 
issues.

Environmental liability may also be apportioned under the relevant transaction documents. 
If a business or activity carried out on the property requires compliance with various 
environmental requirements (ie, manufacturing), the purchaser typically requests the seller 
to warrant such compliance, as well as to provide speci•c indemnities for any actual or 
threatened pollution incident identi•ed.

In general, landowners should perform an ESA on their properties prior to any sale or transfer 
so that they have baseline data which they may rely upon in the event of any third-party 
claims in the future alleging that a source of pollution is from their site.

Choice of law
’ow is the governing law of a transaction involving properties in 
two Hurisdictions chosen, Ahat are the conzict of laws rules in your 
Hurisdiction, ‘re contractual choice of law provisions enforceable,

Transacting parties are free to contractually decide on the law governing the transaction. 
Save in certain circumstances, such as where the transaction in question involves 
immovable properties that are governed by Malaysian land law, Malaysian courts would 
generally respect contractual provisions in respect of the governing law.

If parties have not agreed to the law governing the transaction, the Malaysian courts would 
generally apply Malaysian law, subject to the principles of conVict of law, to ascertain the 
place most closely connected to the dispute or contract in question.

Jurisdiction
Ahich courts or other tribunals have subHect-matter Hurisdiction over real 
estate disputes, Ahich parties must be Hoined to a claim before it can 
proceed, Ahat is re(uired for out-of-Hurisdiction service, Wust a party be 
(ualiVed to do business in your Hurisdiction to enforce remedies in your 
Hurisdiction,

Depending on the claim amount and the remedies prayed for, the Malaysian Magistrates9 
Court, Sessions Court and High Court, generally have the jurisdiction to try real estate actions 
or suits of civil nature. Alternatively, parties may refer their contractual dispute(s) to the 
arbitral tribunal if the relevant contract contains an arbitral award.

The defendant must be made as a party to the claim. –here a defendant is outside Malaysia, 
the plaintiff must make an application to the Malaysian courts for leave to serve the cause 
of papers out of jurisdiction. For leave to be granted, the plaintiff must show, among other 
things, that he or she has a good arguable case for the relief claimed, that the defendant is in 

Real Estate 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/real-estate?utm_source=GTDT&utm_medium=pdf&utm_campaign=Real+Estate+2024


RETURN TO CONTENTS

the particular jurisdiction outside Malaysia, and that Malaysia is the most appropriate forum 
to determine the dispute.

A party who intends to enforce a judgment in Malaysia need not be one who is quali•ed to 
do business in Malaysia.

Commercial versus residential property
’ow do the laws in your Hurisdiction regarding real estate ownershipM 
tenancy and VnancingM or the enforcement of those interests in real estateM 
differ between commercial and residential properties,

The NLC does not distinguish between commercial and residential properties regarding 
ownership, tenancy and •nancing or the enforcement of the relevant interests in lands. A 
foreigner however is not allowed to acquire certain types of properties depending on the 
respective state’s requirement.

Planning and land use
’ow does your Hurisdiction control or limit developmentM constructionM 
or use of real estate or protect existing structures, Is there a planning 
process or 9oning regime in place for real estate,

In Peninsular Malaysia, development is managed by the relevant local planning authority 
(LPA). Land use for development must conform with the local plan and land title. A landowner 
or developer may apply to the relevant land registry or o:ce for land use conversion.

Planning permission from the LPA is required for development. If an area has no local plan, 
neighbouring landowners may object to applications for planning permission. The LPA’s 
decision vis-&-vis planning permission may be appealed.

–here the development involves building construction, the local authority’s permission is 
also required.

Under the Town and Country Planning Act ‘7Q6, use of land not in compliance with the local 
plan or developing without planning permission are offences. A person may be subject to a 
•ne, imprisonment or both.

Government appropriation of real estate 
Does your Hurisdiction have a legal regime for compulsory purchase or 
condemnation of real estate, Do ownersM tenants and lenders receive 
compensation for a compulsory appropriation,

The Land Acquisition Act ‘760 governs the regime in Peninsular Malaysia. The Land 
Administrator would award compensation after enquiring into the market value of the 
scheduled land as at the date of the gaàette declaring acquisition and the respective interests 
of persons claiming compensation. Compensation for any severance damage, any injurious 
affection damage and reasonable expenses for changing residence or place of business 
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can also be awarded. The value of land and building which had been increased due to 
unlawful use will be disregarded. The persons receiving compensation can be the owner, 
lessee, tenant, and chargee, but not a tenant at will. Parties who are dissatis•ed with the 
Land Administrator’s award can commence a land reference at the High Court.

Forfeiture
‘re there any circumstances when real estate can be forfeited to or 
sei9ed by the government for illegal activities or for any other legal reason 
without compensation,

A property may be forfeited;

' for non-payment of annual rent or breach of condition under the NLC5 or

' if proved to be terrorist property, or the subject matter of an offence under the 
Dangerous Drugs (Forfeiture of Property) Act ‘788 or the Malaysian Anti-Corruption 
Commission Act 2007.

Bankruptcy and insolvency
Briezy describe the bankruptcy and insolvency system in your Hurisdiction@

A creditor may commence bankruptcy proceedings against an individual who is unable 
to pay a judgment debt of at least ‘00,000 ringgit while winding up proceedings may be 
commenced against a company who fails to pay a debt exceeding 10,000 ringgit.

An individual debtor may apply for a stay of the bankruptcy proceedings pending any appeal 
of the underlying judgment debt, whereas a company debtor may apply for a Fortuna 
injunction to prohibit the •ling of a winding up petition.

Once a bankruptcy or winding-up order is granted, the debtor’s assets will be assigned to the 
Director General of Insolvency (DGI) or taken over by the company’s liquidator.

Depending on the terms of the underlying contract or security instrument, a seller or landlord 
creditor who holds security over asset(s) charged by the debtor may exercise its right to sell 
the same. Such seller or landlord is considered as a secured creditor. For creditors who do 
not hold any security against the debtor, they are considered as unsecured creditors and their 
debts (including liquidated damages arising from a termination of the underlying contract), 
if accepted by the DGI or liquidator, will be paid on a pari passu basis.

It is also open to companies under •nancial distress to restructure their debts under the 
various corporate rescue mechanisms and arrangements available under the Companies 
Act 20‘6.

INVESTMENT VEHICLES

Investment entities
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Ahat legal forms can investment entities take in your Hurisdiction, Ahich 
entities are not re(uired to pay tax for transactions that pass through them 
)pass-through entitiesK and what entities best shield ultimate owners from 
liability,

The possible vehicles for a foreign company to use to perform business in Malaysia include;

' a company incorporated under the Companies Act 20‘6 (CA), with separate legal 
personality (SLP) from its members although its corporate veil may be lifted in 
circumstances such as if it had been set up for fraudulent purposes5

' a foreign branch registered under the CA, which is an extension of its parent foreign 
company and has no SLP5 or

' a limited liability partnership (LLP) registered under the Limited Liability Partnerships 
Act 20‘2 (LLPA) to carry on a professional practice and has SLP. A foreign LLP can 
also register under the LLPA in order to carry on business in Malaysia.

Pass-through entities are not subjected to corporate income tax and include;

' registered sole proprietorships and partnerships (excluding LLPs and foreign LLPs) 
set up by a foreigner with permanent resident (PR) status5 and

' listed real estate investment trusts, whose total income for a year of assessment is 
exempt from tax if 70 per cent or more thereof is distributed to its unit holders.

Foreign investors
Ahat forms of entity do foreign investors customarily use in your 
Hurisdiction,

Foreign investors typically carry on business in Malaysia by incorporating a private company 
limited by shares under the CA. Such incorporation is generally straightforward and 
inexpensive. Many local regulators also require such incorporation as a pre-requisite to 
obtaining certain licences.

Organisational formalities
Ahat are the organisational formalities for creating and maintaining the 
above entities, Ahat re(uirements does your Hurisdiction impose on a 
foreign entity, Does failure to comply incur monetary or other penalties, 
Ahat are the tax conse(uences for a foreign investor in the use of any 
particular type of entityM and which type is most advantageous,

A foreign investor may under the CA;

' incorporate a company with at least one director (for private companies) and two 
directors (for public companies), and one Malaysian or PR secretary, with such 
director(s) and secretary in each case being ordinarily resident in Malaysia by having 
a principal place of residence in Malaysia5

'
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purchase another incorporated shelf company and have its members and name of 
director(s) or secretary(ies) changed5 or

' register a foreign branch with an agent appointed to answer for all requisite acts and 
be personally liable to all penalties imposed.

A company or foreign branch generally is subject to •ling requirements including to lodge 
•nancial statements and annual return with the Companies Commission of Malaysia (CCM), 
failing which a •ne may be imposed.

The tax rate on a resident company’s chargeable income differs based on its capital sum. 
Certain payments such as royalties and service fee made to its foreign holding company 
may attract withholding tax. There is no such tax on remittance of a foreign branch’s pro•ts 
to its foreign company.

An LLP or foreign LLP needs to appoint at least one Malaysian or PR compliance o:cer 
ordinarily residing in Malaysia, from amongst its partners or persons quali•ed to act as 
secretaries under the CA, and annually lodge with the CCM a declaration by two partners 
on its ability to pay debts, failing which it is liable to a •ne. An LLP or foreign LLP does not 
enjoy as much tax incentives as a resident company.

ACQUISITIONS AND LEASES

Ownership and occupancy
Describe the various categories of legal ownershipM leasehold or other 
occupancy interests in real estate customarily used and recognised in 
your Hurisdiction@

The state authority may;

' alienate a state land to any owner in perpetuity or for not exceeding 77 years, and 
under a quali•ed title or •nal title (if the land has been surveyed by the state authority)5

' lease any reserved land not exceeding 2‘ years (reserved land lease)5

' issue a temporary occupation licence (TOL) no later than at the end of the calendar 
year in which it is to commence5 or

' issue a permit not exceeding 2‘ years to erect a structure on or over a state land or 
reserved land as an adjunct to any structure on the adjoining land.

An owner is empowered to assign or transfer his property title (whether freehold or 
leasehold), and such ownership does not extinguish upon his death or bankruptcy. Any 
reserved land lease transfer may be restricted under the relevant agreement with the state 
authority, and TOL is not capable of assignment. Both reserved land lease and TOL also 
terminate on the lessee or holder’s death or dissolution.

An easement can be registered with the relevant land registry or o:ce using the National 
Land Code (Act 828) (NLC)-prescribed form. Other rights of way, air rights and access in 
respect of an alienated land may be created by contract with the landowner.
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A condominium and its communal ownership usually fall under strati•ed scheme which is 
legally governed. A master lease for multiple properties is not common, save for between 
the same lessor and the same lessee for properties within the same building. Depending on 
the type and use of properties, the covenants required from the lessee or tenant may differ.

Pre-contract 
Ahat are the typical pre-contractual steps,

A pre-contract document typically in the form of letter of intent or offer, or term sheet or heads 
of term is common but not mandatory to set out the agreed salient terms and exclusive 
negotiation period. A document expressed to be subject to contract does not necessarily 
prevent the formation of a contract. The courts will look into certainty of the transacting 
parties, the subject properties and the essential terms, and whether any intention for a 
concluded contract.

A real estate agent (REA) may be engaged by a seller or purchaser. He shall not provide 
professional services where he has a personal or contemplated interest unless having 
disclosed this to all affected parties. A REA needs to complete the requisite course and test of 
professional competence, and be registered under the Register of Kaluers, Appraisers, Estate 
Agents and Property Managers and issued with an authority to practise. Estate agency fees 
are legally regulated, for instance a maximum fee of 3 per cent in a property sale, while for a 
tenancy it is ‘.21-months’ gross rental .

Contract of sale
Ahat are typical provisions in a contract of sale,

The typical down payment amount is ‘0 per cent of the sale price out of which a ‘ per cent to 
3 per cent earnest payment (depending on the sale price) is commonly required from a buyer 
to reserve the property pending execution of the sale contract. If there is any condition(s) 
precedent (CP) to be ful•lled, such payment is usually held by a stakeholder. Upon completion 
of the sale contract, the purchaser will be registered at the relevant land registry or o:ce as 
the proprietor. If separate title has yet to be issued, the purchaser’s interest in such sale will 
be evidenced by a stamped deed of assignment which will be noti•ed to the developer.

A title search is usually done at the purchaser’s cost. Customary seller’s warranties include;

' seller is the legal and bene•cial owner and has capacity to sell5

' there is no other subsisting sale or dealing which may affect his rights to sell5

' there is no claim by third party(ies) on the sale property5 and

' not to permit further encumbrance upon execution of sale contract.

Any real property gains tax assessed for a property sale will be imposed on the seller, and 
the year of assessment is calendar year. The land’s outgoings may be apportioned as at the 
full payment of the sale price or the delivery of possession. Risk of loss remains with the 
seller until such payment or delivery.
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Environmental clean-up
Aho takes responsibility for a future environmental clean-up, ‘re clauses 
regarding long-term environmental liability and indemnity that survive the 
term of a contract common, Ahat are typical general covenants, Ahat 
remedies do the seller and buyer have for breach,

Based on the Contaminated Land Management and Control Guidelines issued by the 
Department of Environment (DoE Guidelines), the current landowner is responsible for 
determining any subsurface contamination through an environmental site assessment 
(ESA) and thereafter undertaking subsequent remediation for the land clean-up unless they 
can identify the actual polluter to undertake the remediation themselves. However, under a 
sale and purchase agreement, if there is no contamination found at the closing through an 
ESA conducted by the current landowner, or if the purchaser does not require the same as 
a CP, then the maxim caveat emptor (let the buyer beware) applies and the responsibility for 
future environmental clean-up will fall on the purchaser. It is also not unusual for contracting 
parties to agree for the environmental warranties and indemnities to survive for a longer 
period than other warranty claims. Typically, there will be provisions for a clean-up by the 
landowner of any contamination found on the site as a CP, and indemnities for any claims 
arising from such contamination, in addition to usual provisions for termination for breach 
of warranties as to condition of the land.

Lease covenants and representation
Ahat are typical representations made by sellers of property regarding 
existing leases, Ahat are typical covenants made by sellers of property 
concerning leases between contract date and closing date, Do they 
cover brokerage agreements and do they survive after property sale is 
completed, ‘re estoppel certiVcates from tenants customarily re(uired 
as a condition to the obligation of the buyer to close under a contract of 
sale,

Typical representations in a sale contract include;

' no variation (except as disclosed) nor default of the lease or tenancy agreement5 and

' the lease or tenancy is in effect and enforceable.

Typical covenants in a sale contract include;

' not to terminate the lease or tenancy, or enter into any settlement with the lessee or 
tenant, without the buyer’s approval5

' to execute and deliver to the buyer a transfer of the lease or novation of the tenancy5 
and

' to pay the security deposit and apportioned rental to the buyer on completion of the 
sale.
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Leases and real estate security instruments
Is a lease generally subordinate to a security instrument pursuant to the 
provisions of the lease, Ahat are the legal conse(uences of a lease 
being superior in priority to a security instrument upon foreclosure, Do 
lenders typically re(uire subordination and non-disturbance agreements 
from tenants, ‘re ground )or headK leases treated differently from other 
commercial leases,

A lease generally is not subordinate to a registered charge. The owner of a charged land, 
however, is not capable of granting a lease without the registered chargee’s consent. The 
interests of a registered lessee under the NLC are not distinguished between a ground lease 
and other commercial leases.

Delivery of security deposits
Ahat steps are taken to ensure delivery of tenant security deposits to 
a buyer, ’ow common are security deposits under a lease, Do leases 
customarily have periodic rent resets or reviews,

The seller usually covenants under the sale contract to remit the security deposits to his 
buyer on completion of the sale. If such deposits are in the form of letter of credit, the seller 
should cause the tenant to provide a new letter to the buyer.

Security deposits are common under a lease to secure the lessee’s performance. It is also 
typical to have rent resets or reviews at such agreed interval.

Due diligence
Ahat due diligence should be conducted before executing a contract, Is 
any due diligence customarily permitted or conducted after contract but 
before closing, Ahat is the typical method of title searches and are they 
customary, ’ow and to what extent may ac(uirers protect themselves 
against bad title, Discuss the priority among the various interests in the 
estate@ Is it customary to obtain government conVrmationM a 9oning report 
or legal opinion regarding legal use and occupancy,

Depending on the complexity of the sale property, legal due diligence is usually completed 
before executing a property sale contract. A purchaser should conduct title search at the 
relevant land registry or o:ce to verify, amongst others, the registered proprietorship, the 
category of land use and conditions of title, and any registered encumbrance. If separate title 
has yet to be issued, a purchaser should (‘) review the previous contract of the landowner 
acquiring the property to determine, amongst others, if there is any surviving covenant 
or subsisting default by him, and (2) obtain the developer’s written con•rmation that the 
landowner is the bene•cial owner and whether the property is assigned to any •nancier. 
Malaysia practises the Torrens System and registered title or interest enjoys indefeasibility 
unless in the cases spelt out in the NLC such as fraud or misrepresentation. Government 
con•rmation or legal opinion regarding legal use and occupancy is not commonly obtained 
as any express condition of use of the land will be stated in its title and the implied condition 
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of use is under the NLC. For the àoning which is not stated therein, buyer will and should 
check with the relevant local authority.

Structural and environmental reviews
Is it customary to arrange an engineering or environmental review, Ahat 
are the typical re(uirements of such reviews, Is it customary to get 
representations or an indemnity, Is environmental insurance available,

An environmental impact assessment is required under the Environmental zuality Act ‘7Q4 
of Malaysia before carrying out any activity prescribed under the environmental laws as 
having a signi•cant environmental impact (ie, agriculture and manufacturing activities with 
speci•ed production values). Furthermore, under the DoE Guidelines, the current landowner 
is responsible for identifying any subsurface contamination through an ESA.

Please see above on ESAs.

Insurance policies for pollution incidents and other environmental issues are also available 
in Malaysia.

Review of leases
Do lawyers usually review leases or are they reviewed on the business 
side, Ahat are the lease issues you point out to your clients,

Lease agreements are usually reviewed by lawyers. Issues normally highlighted are;

' if advising lessee L indemnities from lessor, consequence of termination, restriction 
on lessee’s change of control, any lessor’s right to sell without being subject to the 
lease, and the mechanism to determine renewed rent (if not •xed)5 and

' if advising lessor L whether the lease is subject to registered chargee’s consent, and 
who is to carry out the lease registration.

Lenders in a retail and commercial property •nancing generally do not require subordination 
of property management agreements.

Other agreements
Ahat other agreements does a lawyer customarily review,

Depending on the nature of and issues surrounding the subject property, lawyers will review 
agreements as to where the sale will be subject or which the buyer will assume such as 
service contracts, lease agreements and management agreements.

Closing preparations
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’ow does a lawyer customarily prepare for a closing of an ac(uisitionM 
leasing or Vnancing,

The seller’s lawyer will prepare to deliver title (if issued), the required closing documents 
under the sale contract and latest outgoings receipts to the buyer’s lawyer. The common 
completion period is three months with an automatic one-month extension subject to 
interest. Apportionment of outgoings is on completion or possession.

If •nancing is involved, the •nancier’s lawyer will advise on ful•lment of conditions for 
the loan disbursement towards settlement of the sale price within the completion period, 
including the differential sum settlement, and presentation for registration of the transfer 
and charge instruments (if property title is issued).

After execution of a lease agreement and ful•lment of any CPs therein, the lessee or lessor’s 
lawyer will attend to stamping and presentation for registration of the lease instrument (if 
property title is issued).

If the contracting party is a corporate body, the constituent documents and resolutions will be 
checked to verify their authorisation to enter into the transaction and execute the transaction 
documents.

Closing formalities
Is the closing of the transferM leasing or Vnancing done in person with all 
parties present, Is it necessary for any agency or representative of the 
government or specially licensed agent to be in attendance to approve or 
verify and conVrm the transaction,

Signing of the contract documents and closing need not be done with all parties present but 
they need to be witnessed or attested accordingly. The signing of land-related instrument for 
Malay reserved lands, has to be attested by a land administrator. The property transaction 
need not be veri•ed or con•rmed by a government agency or representative (except currently, 
the State of Selangor Registry requires biometric •ngerprint veri•cation of the transfer 
instrument’s signatories if the property to be transferred is valued at 1 million ringgit or above) 
but the registrable instruments must be registered with the Registry.

Contract breach
Ahat are the remedies for breach of a contract to sell or Vnance real 
estate,

The remedies for breach are usually provided under the sale or •nancing contracts. Typically, 
parties will agree, under the sale contract, on an agreed liquidated damages sum to be paid 
or forfeited by the non-defaulting party upon termination. Alternatively, the non-defaulting 
party may apply for speci•c performance of the contract, but such remedy is at the court’s 
discretion.

If there is payment default under the •nancing contract, the registered chargee may apply 
for an order for sale under the NLC and enforce any other securities.
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Breach of lease terms
Ahat remedies are available to tenants and landlords for breach of the 
terms of the lease, Is there a customary procedure to evict a defaulting 
tenant and can a tenant claim damages from a landlord, Do general 
contract or special real estate rules apply, ‘re the remedies available to 
landlords different for commercial and residential leases,

The remedies for breach are usually provided under the lease or tenancy agreements 
(whether for commercial or residential property) which includes forfeiture of the security 
deposit if the tenant breaches, and the power of forfeiture under the NLC.

To distrain for arrears of rent, a landlord may apply to court for a warrant of distress directing 
a bailiff to distrain movable property found on the premises to realise the rent when they are 
sold. To recover possession from a tenant who continues to remain there, the owner must 
obtain a court order pursuant to the Speci•c Relief Act ‘710.

FINANCING

Secured lending
Discuss the types of real estate security instruments available to lenders 
in your Hurisdiction@ Aho are the typical providers of real estate Vnancing 
in your country, ‘re there any restrictions on who may provide Vnancing,

Lenders providing •nancing in Malaysia must be licensed by the Malaysian Ministry of 
Finance or approved by the Central Bank of Malaysia (BNM). The main providers of real 
estate •nancing are licensed onshore commercial banks.

Statutory land charge is the predominant form of security taken by a lender to acquire 
legal and proprietary rights in the land instead of just contractual rights. The registration 
details endorsed on both the issue document of title and the register document of title are 
conclusive under the National Land Code (Act 828) (NLC).

If the property is without title, the creation of security is by way of an assignment of the 
relevant purchaser’s rights and interests under the principal property sale and purchase 
agreement in favour of the lender.

Borrowing companies may enter into a speci•c debenture over the relevant property as 
an alternative to a statutory land charge which cannot be created due to ongoing land 
processes.

Leasehold qnancing
Is Vnancing available for ground )or headK leases in your Hurisdiction, ’ow 
does the Vnancing differ from Vnancing for land ownership transactions,

In lease •nancing, the lessee’s rights and interests under the lease agreement will be 
assigned to the lenders. In head lease •nancing, the lenders would also require an 
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assignment cum novation provision in all sub-lease agreements and all rental proceeds 
thereunder will be assigned to the lenders as security.

Form of security 
Ahat is the method of creating and perfecting a security interest in real 
estate,

The methods for creating and perfecting a security interest in property are;

' property with title L by the registered owner or lessee creating a statutory land charge 
in favour of the lender under the NLC5 or

' separate title has yet to be issued L by way of an assignment. Such security typically 
includes the granting of powers of attorney by the property purchaser to the lender, 
of which such instrument must be registered with the High Court.

The details of such charge or assignment must be lodged with the Companies Commission 
of Malaysia (CCM) within 30 days of the creation thereof by the charging or assigning 
company, failing which the security is void against its liquidator and creditors.

Valuation
‘re third-party real estate appraisals re(uired by lenders for their 
underwriting of loans, ‘re there government or industry standards for 
appraisals, Wust appraisers have speciVc (ualiVcations or re(uired 
government or industry certiVcations, Aho is re(uired to order the 
appraisal,

Professional valuation on real estate security will be required by the lender from its approved 
third-party panel of valuers before loan disbursement to ascertain the market value as not 
less than that represented by the borrower. Such valuer or appraiser must be registered under 
the Register of Kaluers, Appraisers, Estate Agents and Property Managers and issued with 
an authority to practise.

Legal re(uirements
Ahat would be the ramiVcations of a lender from another Hurisdiction 
making a loan secured by collateral in your Hurisdiction, Ahat is the form 
of lien documents in your Hurisdiction, Ahat other issues would you note 
for your clients,

Borrowing in foreign currency and the giving of •nancial guarantees or security as collateral 
to foreign lenders are both regulated by the BNM. Such borrowing up to the equivalent of ‘0 
million ringgit by resident individual borrowers or ‘00 million ringgit by resident borrowing 
entities is permitted. The giving of such •nancial guarantee (which includes a security 
or charge over real estate) by a non-bank resident is allowed to secure a non-resident’s 
borrowing, except where;
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' such non-resident borrower is a special purpose vehicle5 or

' the underlying borrowing is being utilised by the resident5 or

' the resident has entered into a formal or informal arrangement to make repayment of 
the borrowing in foreign currency other than under a call-upon of a •nancial guarantee 
by the lender in the event of default. 

The BNM’s prior approval is required for any such borrowing in excess of the said threshold 
or the giving of such •nancial guarantee in the said exceptions.

Loan interest rates
’ow are interest rates on commercial and high-value property loans 
commonly set, Ahat rate of interest is legally impermissible in your 
Hurisdiction and what are the conse(uences if a loan exceeds the legally 
permissible rate,

The bank lending rate is set by the BNM which has issued guidelines to regulate the charging 
of default interest by local licensed •nancial institutions. These institutions are required 
under the guidelines to use the standardised base rate as the reference rate for the pricing 
of retail •nancing facilities irrespective of the type of property.

Loan default and enforcement
’ow are remedies against a debtor in default enforced in your 
Hurisdiction, Is one action su:cient to realise all types of collateral, Ahat 
is the time frame for foreclosure and in what circumstances can a lender 
bring a foreclosure proceeding, ‘re there restrictions on the types of legal 
actions that may be brought by lenders,

Remedies against a defaulting debtor depend on the terms of the security instruments which 
may include a lender’s right to appoint a receiver and manager to deal with the secured assets 
and realise their value to repay the outstanding loan sum. Generally, enforcement actions 
must commence within six years from the accrual of the payment default to avoid being 
time-barred by the statutory limitation laws.

In Peninsular Malaysia, the property foreclosure process is prescribed in the NLC. Depending 
on the registration o:ce of the property title, the lender as registered chargee may;

' registration at land registry L apply to the High Court for an order for sale by way of 
court auction5 or

' registration at land o:ce L submit an NLC-prescribed form and supporting 
documents to the relevant land administrator for an order for sale by way of public 
auction.

Loan deqciency claims
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‘re lenders entitled to recover a money Hudgment against the borrower or 
guarantor for any deVciency between the outstanding loan balance and 
the amount recovered in the foreclosure, ‘re there time limits on a lender 
seeking a deVciency Hudgment, ‘re there any limitations on the amount 
or method of calculation of the deVciency,

Secured lenders are entitled to recover from borrowers or guarantors such de•ciency 
including any chargeable late payment interest by proving their debt like any other unsecured 
lenders. Recovery actions generally must commence within six years from the accrual of 
such de•ciency. There are no limitations on the amount of de•ciency or prescribed method 
to calculate the same.

Protection of collateral
Ahat actions can a lender take to protect its collateral until it has 
possession of the property,

The lender of a defaulting company may appoint a receiver and manager (RMM) if 
empowered under the relevant security instrument. The appointed RMM will act within 
the scope of powers prescribed therein andWor under the Companies Act 20‘6, such as 
extending control over the secured assets and carrying out business dealings arising 
therefrom to maximise their realised value.

Under Malaysian company laws, a company may enter into a moratorium by way of an 
application to the court pre-insolvency. There are also claw-back provisions for setting aside 
of a company’s pre-insolvency transactions which have the effect of favouring one creditor 
over other creditors on its winding-up.

Recourse
Way security documents provide for recourse to all of the assets of the 
borrower, Is recourse typically limited to the collateral and does that have 
signiVcance in a bankruptcy or insolvency Vling, Is personal recourse 
to guarantors limited to actions such as bankruptcy VlingM sale of the 
mortgaged or hypothecated property or additional Vnancing encumbering 
the mortgaged or hypothecated property or ownership interests in the 
borrower,

Recourse of a lender is provided by the relevant laws and the terms of the security instrument 
with respect to its collateral.

A general debenture which creates a •xed and Voating charge over all the borrowing 
company’s available assets and undertakings will provide recourse to all such assets. The 
lender’s right to appoint a receiver and manager to deal with such assets is derived from the 
security instrument and the Companies Act 20‘6.

The claims of unsecured lenders on the insolvency of a borrower or charging or guaranteeing 
company will rank after secured lenders who will have •rst priority in claims over the relevant 
secured assets and preferential lenders under the laws.
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Cash management and reserves
Is it typical to re(uire a cash management system and do lenders typically 
take reserves, For what purposes are reserves usually re(uired,

No.

Credit enhancements
Ahat other types of credit enhancements are common, Ahat about 
forms of guarantee,

Credit enhancement by way of individual or corporate guarantee is common. There are 
no standard net worth or liquidity requirements for individual and corporate guarantors, 
respectively.

Loan covenants 
Ahat covenants are commonly re(uired by the lender in loan documents,

Standard covenants apply to all asset classes, including;

' to obtain and maintain all requisite authorisations5

' to provide further security and negative pledge5

' not to incur further indebtedness5

' on pari-passu ranking of all unsecured liabilities5

' to notify the lender of events of default or material adverse change to the borrower’s 
•nancial position5

' to maintain insurance over the borrower’s assets5

' to comply with all applicable laws5

' not to part with assets of substantial value5 and

' to perform all obligations contained in the loan agreements.

Financial covenants
Ahat are typical Vnancial covenants re(uired by lenders,

The lenders typically require from a borrowing company;

' •nancial covenants, including •nancial reporting requirements, maintenance of 
minimum balance in debt service account and periodic appraisal of its •nancial 
performance5 and

' if granted a loan on a clean basis, covenants to maintain a speci•c debt-to-equity 
ratio and debt service coverage ratio, and not to pay dividends or similar distributions 
unless these ratios are met.
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Secured movable )personal8 property 
Ahat are the re(uirements for creation and perfection of a security 
interest in movable )personalK property, Is a ;control? agreement 
necessary to perfect a security interest andM if soM what is re(uired,

Different types of security interest entail different perfection formalities prescribed by the 
relevant laws. Typically, control provisions relating to a security interest are found in the 
relevant security instrument.

The creation of a security interest in movable (personal) property depends on the subject 
property. The instrument of security may be by a general or speci•c debenture, charge or 
assignment.

Under Malaysian law, an absolute legal assignment of rights must be in writing, and a written 
notice of such assignment must be given by the assignor to the counterparty for the lender 
as assignee to be entitled to make a direct claim to the counterparty in the event of the 
borrower’s default.

The perfection of a security interest will generally also be subject to applicable stamping 
and registration requirements, including the lodgement with the Companies Commission of 
Malaysia and registration of the powers of attorney with the High Court.

Single purpose entity )SPE8
Do lenders re(uire that each borrower be an SPE, Ahat are the 
re(uirements to create and maintain an SPE, Is there a concept of an 
independent director of SPEs andM if soM what is the purpose, If the 
independent director is in place to prevent a bankruptcy or insolvency 
VlingM has the concept been upheld,

Lenders do not generally require each borrower be an SPE. In project •nancing, however, a 
borrower is usually an SPE set up to hold project-related assets. Lenders commonly take 
security over the SPE shares by way of share charge to provide an alternative enforcement 
option. The concept of an independent director of SPEs to be appointed by lenders is not 
adopted.

UPDATE AND TRENDS

International and national regulation
‘re there any emerging trendsM international regulatory schemesM national 
government or regulatory changesM or other hot topics in real estate 
regulation in your Hurisdiction,

Penang Island City Council has implemented guidelines on the operation of short-term rental 
accommodation in the State of Penang.

The Central Bank of Malaysia has announced the introduction of a standardised housing 
loan and home •nancing agreement for retail borrowers or customers.
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