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MESSAGE FROM THE
EDITOR-IN-CHIEF

Quite a few of the regular readers of Legal Insights have enquired why they have not received
any issue of Legal Insights this year. It is a good sign that interest in our newsletter is still there
and that is something we truly appreciate.
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ANNOUNCEMENTS

The Firm is pleased to announce that as of 1 January 2007, Preetha
Pillai, Loo Peh Fern and Lim Yen Hui have been admitted as Partners
and Liang Cheng Jean and Azrina Mohd Isa have been promoted to

Senior Legal Assistants.

LEGISLATION UP-DATE

The following are some of the legislation that have come into force:

Statutes

¢ Finance Act 2006 [Act 661]
c.i.f. As provided in the Act

¢ Anti Money Laundering (Amendment) Act 2003
[Act A1208]
c.i.f. 6.3.2007

¢ Architects (Amendment) Act 2007
[Act A1287]
c.if. 1.4.2007

* Registration of Engineers (Amendment) Act 2007
[Act A1288]
c.i.f. 1.4.2007

e Street, Drainage and Building (Amendment)
Act 2007 [Act A1286]
c.if. 12.4.2007

* Housing Development (Control & Licensing)
(Amendment) Act 2007
[Act A1289]
c.if. 12.4.2007

e Strata Titles (Amendment) Act 2007
[Act A1290]
c.if. 12.4.2007

¢ Building and Common Property
(Maintenance and Management) Act 2007 [Act 663]
c.i.f. 12.4.2007

Subsidiary Legislation

* Banking & Financial Institutions Act
(Licensed Merchant Banks)(Additional Business) Order 2007
[PU.(A) 118/2007]
c.if. 1.12.2006

¢ Real Property Gains Tax
(Exemption)(No.2) Order 2007 [RU.(A) 146/2007]
c.i.f. 1.4.2007

UP-DATES

CONSTRUCTION INDUSTRY DEVELOPMENT BOARD

In the last issue of Legal Insights (No. 4/2006) N Pathmavathy and
Kamraj Nayagam gave an overview of the Construction Industry
Development Board (“CIDB”). In that article it was observed that
difficulties sometimes arise in the assessment of the levy imposed by
the CIDB. We are now aware of a least one instance, subsequent to
the publication of that overview, where the assessed levy was challenged
by a contractor, and was very substantially reduced by the CIDB after
negotiations with the contractor, to the extent that the CIDB has
indicated an intention to refund monies to the contractor.

THE RITZ HOTEL CASINO LTD & ANOR V DATU’ SERI
OSU HJ SUKAM

In Issue No. 3/2005 of Legal Insights, Philip Chan presented a Case
Commentary on the above decision, in which the High Court refused
to allow enforcement of a foreign judgement on the basis that that
judgement was based on a gambling debt, and hence to enforce it would
be against public policy. It has been reported in the press that the Court
of Appeal has reversed the High Court’s decision. The Court of Appeal’s
Grounds of Judgement have not yet been made available. We will present
a further Case Commentary as and when the Grounds of Judgement are
released.

A LONG AWAITED REFORM

Kwan Kin Sum examines the latest

BACKGROUND

The emerging preference of homeowners for residential developments that offer
security, privacy and attest to their affluent lifestyle has led to a proliferation of
gated community developments (“GD”) in Malaysia.

Although the Strata Titles Act 1985 (“STA”) and the regulations made
thereunder are the primary legislation that regulate GD that involve
condominium and apartments, there are no specific legislation that regulate
GD for landed properties that comprised of bungalows, semi-detached
houses or terraced houses. Further, high-rise residential properties built
on commercial development lands did not come within the purview of the
Housing Development (Control & Licensing) Act 1966 (“HDA”).

The management of GD came under scrutiny with complaints of inordinate
delays by developers in handing over management to homeowners and property
management companies absconding with sinking fund moneys.

The local authorities were also not spared from criticism. On various occasions,
property developers and homeowners complained that delays by the authorities
in issuing certificates of fitness for occupation (“CFOs”) — a pre-requisite to the
right to occupy a residential property — prevented homeowners from moving
into their homes long after physical construction had been completed.

Before individual titles are issued and transferred to homeowners, they
encountered various procedural road-blocks and delays in selling their
properties and in making claims against property developers for compensation
for late-delivery of their properties.

Abandoned housing projects from the last two economic downturns were grim
reminders to the Government of the need to provide greater protection to the
purchasers from failed housing schemes.

This unsatisfactory state of affairs gave impetus to the Government to
undertake a wholesale review of the laws that regulate housing development
and culminated in the passing of the Strata Titles (Amendment) Act 2007,
the Housing Development (Control and Licensing) (Amendment) Act 2007
and the Building and Common Property (Maintenance and Management) Act
2007 in December 2006. These laws came into effect on 12 April 2007.

In the light of this background, we now examine the changes that these new
laws will bring to the housing development industry in Malaysia.

STRATA TITLES (AMENDMENT) ACT 2007
Subdivision of land made possible

Presently the STA only allows for subdivision of buildings and not land into
parcels. The amendments enable land to be subdivided into land parcels
and for strata titles to be issued. The amendments also permit management
corporations (“MC”) to be established for landed properties. These changes
enable GD that comprise landed properties, or a combination of landed
properties and high-rise residential properties to come within the ambit of
the STA, thereby lifting the cloud of uncertainty that hitherto existed as to the
legal framework that regulates such developments.

Initial period shortened

The transition period when practical management of the strata scheme passes
from the developer to the purchasers, known as the “initial period” (“IP”)
under the STA, has now been shortened from one-third to one-quarter of the
aggregate shared units.



TO HOUSING DEVELOPMENT LAWS

legislative enactments that affect the housing development industry

New responsibility on MC to provide audited accounts

To promote transparency and accountability, an MC is required to prepare
accounts during the IP. Such accounts are to be audited by a registered auditor
and be presented to the Commissioner of Buildings under the Building and
Common Property (Maintenance and Management) Act 2007.

A parcel proprietor may apply to the Commissioner to inspect the audited
accounts. The MC is also required to present the audited accounts at its first
annual general meeting.

Time-Frame for Subdivision

A new time-frame is introduced for submission of applications for subdivision
of buildings erected (as opposed to completed) after the commencement of the
new laws. Where a sale and purchase agreement of any parcel is signed before
the building is erected, the application must be made within six months from
the date of erection of the building and upon the issue of the Certificate of
Completion and Compliance (“CCC”). Where a sale and purchase agreement
of any parcel is signed after the building is erected, the application must be
made within six months from the date of the first sale and purchase agreement

and upon the issue of the CCC.

HOUSING DEVELOPMENT (CONTROL & LICENSING)
(AMENDMENT) ACT 2007

Legislative Intent

Parliament has now clarified the legislative intent of the HDA by expressly
stating that the HDA is for “the protection of the interest of purchasers”.
'This will enable the Courts to adopt a purposive approach in interpreting the
provisions of the statute.

To ... encourage self-regulation ... the
CFO (is replaced by) .... the Certificate of

Completion and Compliance

Ministerial Discretion

As mentioned earlier, residential properties, such as exclusive service apartments,
which are constructed on land designated for commercial development do not
come within the HDA. This loop-hole enabled developers to contract with
purchasers on terms that invariably favoured the developers. The amendments
confer a discretion on the Minister to prescribe any type of accommodation
to be a “housing accommodation” so as to bring the development within the
purview of the HDA. The decision of the Minister is final and not subject to
judicial review. This discretion will enable the Minister to safeguard purchasers
by quickly closing any loop-holes that innovative developers may find to
circumvent the HDA.

The Build-then-Sell Concept

Another noteworthy change is that the amendments permit the Minister to
exempt any housing accommodation from the provisions of the HDA on such

REAL ESTATE

terms and conditions as the Minister may specify. This discretion may be used
to further the governments objective to promote the 10:90 Build-then-Sell
(“BTS”) concept (as opposed to the prevalent industry practice of the Sell-
then-Build concept) by exempting BTS projects from various provisions of

the HDA.

To encourage the BTS concept, the government announced several incentives
for developers on 13 April 2007. These include (1) exemption from paying
RM200,000 deposit for a housing development licence, (2) fast lane priority
on approval process involving land conversion, planning permission and
building plan, and (3) approval within 4 months with the new One Stop
Centre (“OSC”) that replaces the local authority’s planning and development
division. The OSC will extend fast lane approvals to BTS, high impact
projects, projects attracting foreign investment and government projects.
Other projects will require 6 months for approval.

New Certificate of Completion and Compliance

To reduce bureaucratic red-tape and encourage self-regulation by the industry,
the government has replaced the CFO with the Certificate of Completion and
Compliance (“CCC”). The CCC is to be issued by a Professional Architect,
Professional Engineer or building draughtsman registered under any written
law. To safeguard the interest of purchasers, the amendments confer a direct
cause of action on the purchasers against the party that issues a CCC for any
negligence in connection with the issue of such certificate.

Purchasers’ Right to Terminate Agreement

Prior to the amendments, the statutory right to terminate the sale and purchase
agreement was accorded to the developer only. Purchasers are now allowed
to apply to the Minister for approval to terminate the sale and purchase
agreement within six months after the execution of the first sale and purchase
agreement where a minimum of 75% of the purchasers and the developer
agree to the termination. The developer is precluded from unreasonably
withholding its consent to the termination. The efficacy of this amendment
is limited as the six-month deadline within which such right is to be exercised
means that purchasers may resort to the provision only in cases where a project
is abandoned during the eatly stages of the development.

It is submitted that the objective of safeguarding purchasers from abandoned
housing projects will be better served by ensuring that only parties with adequate
financial resources are permitted to undertake housing development.

Properties under Master Title

Presently a purchaser is required to obtain the Developer’s consent before he
can assign his rights under the sale and purchase agreement. The amendments
dispense with the requirement for such consent for sub-sale transactions. The
purchaser is only required to serve notice on the developer in the manner set
out in the new provisions. This change may expedite the completion of sub-
sale transactions.

Similarly, a purchaser who has assigned his rights to a financier is required
to obtain his financier’s consent before initiating legal proceedings against a
developer in relation to the sale and purchase agreement. The amendments
confer a right on the purchaser to do so in his own name without his financier’s
consent provided that he notifies the latter within the specified time frame.

Continued on page 4
3
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..A LONG AWAITED
REFORM TO HOUSING
DEVELOPMENT LAWS

Continued from page 3
Power to freeze Housing Development Account

The amendments confer power on the Controller of Housing to freeze the
Housing Development Account if he has reason to believe that the developer
is carrying on his business in a manner detrimental to the interest of the
purchasers or in contravention of the HDA.

Duty of Lawyers as Stakeholders

A lawyer who holds money as a stakeholder is not spared from the new laws.
The amendments render it an offence for a lawyer who acts as a stakeholder
under any sale and purchase agreement for a housing development scheme to
release money to a developer or to any other person if he knows that such an
act is contrary to the agreement.

BUILDING & COMMON PROPERTY (MAINTENANCE &
MANAGEMENT) ACT 2007 (“BCPA”)

Presently the management of strata schemes lies solely with the developer
until the MC is formed. The enforcement of the BCPA will give the parcel
owners a say in the way their parcel units are managed and maintained before
the MC is formed. In essence, the BCPA provides for the appointment of a
Commissioner of Buildings and the establishment of a Joint Management
Body (“JMB”) comprising the developer and the purchasers.

The BCPA will also apply to strata schemes completed before the
commencement of the BCPA where the MC has not been formed. In such
event the BCPA requires the JMB to be established within 12 months from
the commencement of the BCPA. Where the strata scheme is completed
after the commencement of the BCPA, the JMB is required to be established
within 12 months from the date of delivery of vacant possession. The duties
of the JMB are set out in detail in the BCPA and cover areas ranging from
general management and maintenance of common property to determination
of charges for the same.

the BCPA will give owners a say
in the way

their parcel units are managed

The BCPA also provides for a new Building Maintenance Account to be set
up by the developer for the deposit of all charges received from the purchasers
(within two working days of receipt) and charges to be paid by the developer
(in respect of parcels not sold) for the maintenance and management of the
common property. The BCPA expressly excludes such money from being the
property of the developer in the event the developer goes into liquidation.
The BCPA also provides for the setting up of a Building Maintenance Fund
and Sinking Fund and the appointment of a Managing Agent.

CONCLUSION

The Ministry of Housing and Local Government must be commended for
its attempt to address the various problems that have plagued the housing
development industry in Malaysia. The extent to which the amendments
will succeed in resolving these problems remains to be seen. In any event,
these new laws will bring radical changes to the local housing development
industry.

KWAN KIN SUM (kks@skrine.com)

DOING WELL BY DOING

Liang Cheng Jean gives an overview of

WHAT IS CSR?

Corporate Social Responsibility (“CSR”) is an idea whereby companies
and businesses integrate economic, social and environmental concerns in
their business operations while maintaining a balance with the legitimate
expectations of their stakeholders. The trend towards adoption of CSR
worldwide has forged ahead with much momentum, fuelled by a growing
body of evidence that CSR has a positive impact on business economic
performance.

Businesses have come to realise that in today’s marketplace, a company’s
merit is no longer solely based on its financial performance. Consumers,
institutional investors, public interest organisations, activist groups, the
media and a variety of other stakeholder groups have a better understanding
and thus greater expectation on how corporate behaviour affects social,
political and natural environments. This increased pressure has created
the consequential need for businesses to consider social and environmental
criteria and have practices that positively impact society while achieving
financial success.

CSR is not just about how
a company spends money

but also about how it makes money

CSR entails voluntary commitment of businesses to manage their activities
in a responsible manner, over and above their obligation to comply with
legal and regulatory requirements. Many companies take the view that the
practice of CSR involves undertaking charitable activities, contributing
towards community projects, endowment of scholarships and establishment
of foundations. However, it is important to distinguish CSR from traditional
philanthropy. Philanthropy is about what a company does with its money,
whereas CSR is more about how it is made in an ethical and responsible
way. Although philanthropy is necessarily a part of CSR, CSR goes beyond
charity, scholarships and sponsorships. It requires a company to take into
account the impact of its business decisions on the environment and the
community. For instance, a companys CSR programme may include
promotion of the health and safety conditions of the employees and the
community, ensuring that the company and its suppliers are not involved in
any unethical or illegal activities, contributing to the development of socio-
economics of the country, or ensuring that the company’s products will not
negatively impact the environment and at the same increase social awareness
of the importance of preserving the environment.

In other words, CSR is not just about how a company spends money but also
about how it makes money. In order to meet the expectations of stakeholders,
a company must establish a good CSR programme tailored to the needs and
wants of its business and stakeholders. More importantly, it must put in
place measures to ensure that the programme is successfully implemented.
A commitment to responsible business conduct requires consensus and
conviction within a company. It involves a cultural transformation within
the company as it integrates CSR concepts into part of its consideration in
its operations and decision making. Business decision making will take into
account considerations that are not solely based on financial and economic
factors, but also on social, environmental and other consequences of their
activities.
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the latest corporate buzz-word “CSR”

RELEVANCE OF CSR

There have been arguments raised that the object of a company is to
maximise its profits. Investing profits of the company to address social and
environmental concerns is seen as naive. However, the long term benefits and
the positive impact of a properly implemented CSR programme outweigh
the funding spent in the initial implementation of CSR. The following are
rationales and examples of how CSR create value for businesses:

1. Enhanced Brand Image and Reputation

Customers are increasingly drawn to brands and companies with good
reputations in CSR related areas. A company will find that having a good
CSR programme will help its business improve its public image and give it
a strategic advantage over competitors in the long term. At the same time, it
reduces risks of negative publicity, boycotts, and tarnished public image.

2. Increased Sales and Customer Loyalty

While businesses must first satisfy customers’ key buying criteria such as
price, quality, availability, safety and convenience, in a crowded market
place, a company which has the X Factor’ sets it apart from the competition
in the minds of consumers. Products which are built on ethical values, such
as “sweatshop—free” and “child-labour-free” or companies that promote the
preservation of the environment affect the decisions of consumers and the
public. CSR, when properly communicated, can act as a marketing tool or
work towards the branding of a company.

3. Increased Ability to Attract and Retain Employees

Companies with strong CSR commitments often find it easier to recruit
and retain employees, resulting in a reduction in turnover and associated
recruitment and training costs. With good business principles and proper
implementation and monitoring programmes, CSR can help create a
positive working culture and inspire feelings of commitment of employees
and help them link their individual efforts to those of the company as a
whole.

Further, a company can through CSR integrate clearly defined values into
its organisational decision infrastructure. If successfully communicated to
employees, it can provide employees with the necessary tools and conceptual
framework to make independent decisions in their daily operations that
are consistent with the company’s underlying values. This can reduce
misconduct or ill-informed decisions and necessarily contributes to a
company’s profitability, brand image and overall reputation.

4. Reduced Operating Costs

Some CSR initiatives can reduce operating costs dramatically. For instance,
companies are able to achieve a wide range of tangible business benefits from
taking up recycling initiatives which cut waste-disposal costs and generate
income by selling recycled materials.

5. Inherent Risk Management Strategy

Managing risk is a central part of many corporate strategies. Reputations
that take decades to build up can be ruined in hours through incidents such
as corruption scandals, unethical dealings or behaviour or environmental
accidents. These events can also draw unwanted attention from regulators,
courts, governments and media. Building a genuine culture of doing the right
thing within a company can mitigate these risks.

CORPORATE

A CASE STUDY

The Body Shop, a multinational cosmetic company, isan outstanding example
that doing business with morality can be profitable for the company. It was
one of the pioneers in building its business based on ethical values as well as
providing the retail opportunity for the public to “ethically” purchase. Aside
from popularly advocating its products to be environmental benign and
free from animal testing, the Body Shop also pioneered the serious role of
employers in ensuring the well-being of their employees, for instance, giving
leave of absence to staff who wish to be involved in causes such as Bosnia. It
has also been a part of the anti-sweatshop movement and gives its workers
25% of the profit of the business they create for use in their communities.
The success of the Body Shop is clearly an indication that doing good can
lead to doing well.

CSR INITIATIVES IN MALAYSIA

The Malaysian Government recognises the growing importance of CSR.
On 1 September 2006, the Prime Minister in his 2007 Budget Speech
encouraged Malaysian companies to participate in CSR as it enhances the
country’s socio-economic development.

To encourage government-linked companies (“GLCs”) to adopt CSR as part
of their commercial agenda, the government launched the Silver Book which
provides a framework for CSR to be adopted by GLCs. The Silver Book
focuses on the philanthropic aspect of CSR as it provides guidance to GLCs
as to donations, contributions and other monies to be given out by GLCs
and how they should rank such donations, in terms of objectivity.

The Malaysian regulatory authorities have also taken steps to introduce
CSR. Bursa Malaysia Securities Berhad (“Bursa Malaysia”) had on 5
September 2006 introduced the CSR Framework for Malaysian Public
Listed Companies. This framework contains a set of guidelines to assist
listed companies in their CSR initiative by focussing on 4 main areas,
namely, the environment, the workplace, the community and the market
place, in no order of priority.

Bursa Malaysia has also amended its Listing Requirements to impose a
new obligation on Malaysian public listed companies to disclose their CSR
activities or if there are none, to include a statement to that effect in their
annual reports for financial years ending on or after 31 December 2007.

The Securities Commission of Malaysia has issued several statements
expressing keenness for more Malaysian companies to incorporate CSR into
their corporate governance agenda, not only to develop better corporate
citizens in the Malaysian capital market, but also to increase recognition and
corporate profile of domestic companies from the perspective of international
and domestic institutional investors.

CONCLUSION

CSR is an instrument of positive internal change whereby it sets the
framework and defines the manner in which a business must operate to be
able to meet the ethical, legal, commercial and public expectations that a
society has of any company. It thrives on the premise of ‘doing well by doing
good’. Without doubt, the establishment and implementation of a CSR
programme involves costs and effort. However, a company that successfully
implements such a programme could gain real and significant competitive
advantages in today’s crowded market place.

LIANG CHENG JEAN (Icj@skrine.com)
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MYSTERIES OF TAKAFUL REVEALED - PART 2

In the concluding part of Takaful, Fathimatul Zahra highlights the salient features

of Family Takaful

As mentioned in the Part 1 of this Article, the growth of the takaful industry
is reflected in the variety of products offered in the market. The final part
of this Article will touch briefly on the different types of Takaful products
offered, giving special emphasis to Family Takaful.

Generally, there are two categories of takaful products, namely General

Takaful and Family Takaful.
GENERAL TAKAFUL
General Takaful encompasses protection schemes such as fire, motor vehicle

and property which are similar to general insurance business under the
conventional insurance system.

life insurance is prohibited in Islam
as the human soul cannot be protected by ...

insuring it

FAMILY TAKAFUL

Family Takaful is the Islamic equivalent of life insurance under the
conventional insurance system. However, there are striking differences with
conventional life insurance, especially from nomination and distribution
aspects upon the death of a participant.

As a starting point, it should be noted that life insurance is prohibited in
Islam as the human soul cannot be protected by way of insuring it as no
monetary value can be ascribed to it.

REMODELING OF LIFE INSURANCE

The Shariah model of life insurance is not aimed at protecting the soul of
the participant but is a financial technique to provide financial security for
the widow(s), children and other dependents of the deceased participant
(“participant”) against a future unexpected financial risk. Hence it is described
as Family Takaful (protection of the deceased’s family and dependents).

The underlying principle of Family Takaful is that it is not a policy to insure
a person’s life but is a financial transaction based on the principles of mutual
cooperation to undertake a responsibility towards protecting widows,
children and other dependents of the participant from future financial

difficulties.

Unlike conventional life insurance which involves riba’ (interest) and other
elements which are prohibited in Islam, Family Takaful is free from elements
of riba’ and operates along the principles of the al-Mudhrabah and at the
same time, conforms to the principles of al-Mirath (inheritance) and al-
Wasiyah (bequest).

BENEFICIARIES UNDER FAMILY TAKAFUL

If the participant is alive at the maturity of the policy, he/she is entitled to
claim from the takaful operator, a portion of the contribution (deposited as
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savings) and the share of profits derived from the contribution plus bonus
and dividends according to the policy practiced by the takaful operator.

On the other hand, if the participant dies before the maturity of the policy,
the nominee is entitled to all of the above-mentioned benefits as well as an
additional donation by the takaful operator from its takaful fund (tabarru’),
usually described as “Participants Special Account”, according to the
financial condition of the beneficiary(s) of the participant.

However, under the Islamic model of life insurance, the nominee is not the
absolute beneficiary of the benefits under the policy. Instead, he is a mere
trustee who is under a duty to obtain such benefits and distribute them
among the heirs of the participant according to the principles of al-Mirath
and al-Wasiyah.

CAUSE OF DEATH

Perhaps the most interesting feature of Family Takaful is that the death of
the participant does not necessarily have to be natural or accidental, but
may be due to any cause, including suicide or murder.

The nominee is entitled to claim the benefits under the policy so long as the
death of the participant is proven. This is because the death of a person is
determined by Allah. As regards the act of suicide and other criminal acts,
the person committing such acts is himself accountable and answerable to
Allah. Hence, the participant is not deprived of his other rights regardless
whether he is innocent or is a criminal.

As a corollary to the above, a participant’s beneficiary(s) under Family
Takaful will not be deprived of the participant’s entitlement even if the
latter commits a criminal act that resulted in his death.

the nominee ... is a mere trustee ... to
obtain such benefits (for) ... the heirs of the

participant

CONCLUSION

To summarise, Family Takaful is aimed at protecting the dependents of the
participant rather than to put a value to a person’s life and insures it for its
money worth. The protection is accorded to the participant’s dependents
and is derived from the monetary contributions (and benefits accruing
thereon) made by the participant during his lifetime, which is in essence
a form of saving.

SO, SAVE AND BE SAFE, FOLKS!

FATHIMATUL ZAHRA BINTI MUSTAPHA (fzm@skrine.com)



RIGHT TO PRIVACY?

Alan Teoh discusses the protection conferred by law on an individual’s right to

privacy in the United Kingdom and Australia

In Malaysia, the Federal Constitution which sets out the rights of its citizens,
does not specifically recognise a right to privacy but provides for several
related rights, including freedom of assembly, speech and movement.

The common law does not provide protection against infringement of
privacy. As there is no right to privacy at common law, the Courts have
extended the law of confidence to provide a remedy and cause of action
to the claimant where there is an infringement of privacy. In cases which
involve celebrities and public figures who try to restrain the publication of
pictures or information of their private lives by the media, the Courts have
set out the types of information which can be categorised as confidential and
would be protected by the law of confidence.

This article sets out the instances where the Courts in Australia and the
United Kingdom have applied the law of confidence to protect against
infringements of privacy.

privacy remains an interest unprotected
by the

English law of torts

COMMON LAW POSITION

There is no free-standing right to privacy at common law therefore there
is no cause of action for breach of privacy. The common law position is
explained in Clerk and Lindsell on Torts 1995, 17th edition at p. 19, which

reads as follows:-

“It is trite law to restate that privacy remains an interest unprotected by the
English law of torts. However gross the invasion of the Plaintiff’s privacy,
that violation of privacy is not itself a tort. So photographers who gained
entry to an actor’s hospital room and photographed him as he lay in a coma
committed no tort of invasion of privacy (see Kaye v Robertson [1991] FSR
62). It should not be overlooked though that violation of privacy can amount
to a violation of some other interest protected in tort. This may range from
trespass to land, to confidence”.

LAW OF CONFIDENCE

Generally, to establish an action for breach of confidence, a claimant must
prove the following:-

1. the information is confidential in nature;

2. it has been imparted to the defendant in circumstances giving rise to an
obligation of confidence; and

3. there is an unauthorised use of the information (actual or threatened) to
the detriment of the claimant.

AUSTRALIA

In Australian Broadcasting Corporation v Lenah Game Mears Pty Ltd [2001]
185 ALR 1 (“Lenah Game Meats”), which was decided in the High Court
(the apex Court of Australia), the respondent applied for an injunction to
restrain the broadcasting of a film of the respondent’s operations at a ‘brush

LITIGATION

tail possum processing facility’. Gleeson CJ defined what is confidential in
the context of personal privacy and said that:-

“There is no bright line which can be drawn between what is private and
what is not. Use of the term ‘public’ is often a convenient method of
contrast, but there is a large area in between what is necessarily public and
what is necessarily private. An activity is not private simply because it is
not done in public. It does not suffice to make an act private that, because
it occurs on private property, it has such measure of protection from the
public gaze as the characteristics of the property, the nature of the activity,
the locality, and the disposition of the property owner combine to afford.
Certain kinds of information about a person, such as information relating
to health, personal relationships, or finances, may be easy to identify as
private; as may certain kinds of activity, which a reasonable person, applying
contemporary standards of morals and behavior, would understand to be
meant to be unobserved. The requirement that disclosure or observation of
information or conduct would be highly offensive to a reasonable person of
ordinary sensibilities is in many circumstances a useful practical test of what
is private”.

UNITED KINGDOM

The English Court of Appeal had an opportunity to consider the scope
of the law of confidence in protecting the right to privacy in several cases
which concerned a celebrity’s right to privacy. In these cases, the Court of
Appeal had to balance the media’s right to freedom of expression against an
individual’s right to privacy.

However, it should be noted that these cases must be read in light of the
Human Rights Act 1998 which incorporates Article 8 of the European
Convention of Human Rights which provides that everyone has the right to
respect for his private and family life.

The cases which dealt with the law of confidence within the context of
breach of privacy are discussed below. They will show that with respect to
the right to privacy, the Courts have changed from their previous position
in Kaye v Robertson, which have held that there was no cause of action for an
infringement of privacy.

In A v B [2003] QB 195, a married professional footballer sought an
injunction to prevent a newspaper from disclosing or publishing any
information concerning the sexual relationships that he had with the second
defendant and another woman and to restrain any disclosure by those
women to anyone with a view to such information being published in the
media. The injunction was granted by the Court. The Judge refused the
newspaper’s application to set aside the injunction, holding that the law
of confidentiality should afford the same protection to sexual relationships
outside marriage as to sexual relationships within marriage and that, since
there was no public interest in the publication of the details relating to
the claimant’s relationships, the claimant was likely to succeed at trial in
restraining publication of the information. In allowing the appeal by the
first defendant and setting aside the injunction, Lord Woolf CJ said that:-

“...in the majority of cases the question of whether there is an interest
capable of being the subject of a claim for privacy should not be allowed
to be the subject of a detailed argument. There must be some interest of a
private nature which the claimant wishes to protect, but usually the answer
to the question whether there exists a private interest worthy of protection
will be obvious. In those cases in which the answer is not obvious, an answer
will often be unnecessary. This is because the weaker the claim for privacy
the more likely that the claim for privacy will be outweighed by the claim
based on freedom of expression”.
Continued on page 11
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DOCTOR KNOWS BEST? PERHAPS NOT, SAYS FEDERAL C(

Ashok Kumar examines the impact of the Federal Court’s decision in Foo Fio Na v Dr. Sc

INTRODUCTION

The Federal Court’s decision in Foo Fio Na v Dr. Soo Fook Mun & Anor
[2007] 1 CLJ 229 has altered the test to be applied in evaluating expert
evidence when medical negligence is alleged. Following in the footsteps of
other Commonwealth jurisdictions, the Federal Court departed from the
Bolam test which has been applied by the Malaysian courts for more than
30 years.

The Bolam test, deriving its name from the case of Bolam v Friern Hospital
Management Committee [1957] 2 All ER 118, is that a doctor “is not guilty of
negligence if he has acted in accordance with a practice accepted as proper by
a responsible body of medical men skilled in that particular art”. In practice,
this has been taken to mean that the court will not find a doctor negligent as
long as there is a body of medical opinion that supports his actions.

FACTS

The Appellant suffered, inter alia, two dislocated vertebrae as a result of an
accident. The 1st Respondent was the orthopaedic surgeon who treated the
Appellant and the 2nd Respondent was the hospital in which she was warded.
The 1st Respondent performed an operation on the dislocated vertebrae,
which involved the insertion of a loop wire to stabilise the spinal cord. The
Appellant became paralysed the day after the operation. Dr. Mohandas, a
neurosurgeon, found that the wire loop was pressuring the spinal cord and
was the cause of the total paralysis. The 1st Respondent, in the absence
of Dr. Mohandas, performed a second operation on the Appellant on the
same day to remove the wire loop. The second operation did not remedy the
paralysis and the Appellant remains wheelchair bound to this day.

a (medical) practitioner is duty bound by law
to inform his patient ... of the risks involved
in any proposed treatment so as to enable
the patient to make an election of whether to

proceed with the proposed treatment ...

THE HIGH COURT AND THE COURT OF APPEAL

The Appellant sued the Respondents. The High Court held that the paralysis
was caused by the first operation performed by the 1st Respondent and not
by the accident. The High Court also held that the st Respondent was
negligent in the following respects:

1. In tying the wire loop which compressed the spinal cord and led to the
paralysis;

2. In not doing anything immediately after the discovery of the paralysis
to remedy it; and

3. In performing the second operation in the absence of Dr. Mohandas,
who had pointed out the cause of the paralysis.

The Respondents appealed. The Court of Appeal allowed the appeal and
set aside the orders of the High Court. The Court of Appeal took the view
that firstly, it ought not to alter the law on the standard of proof of medical
negligence as that is a function reserved for the apex court. Secondly, as a
matter of practical justice, the Bolam test rightly sets a high threshold for a
plaintiff to cross in an action for medical negligence.

THE FEDERAL COURT DECISION

The Appellant sought leave to appeal to the Federal Court on the question
as to “whether the Bolam test ... should apply in relation to all aspects of
medical negligence”.

In granting leave, the Federal Court restricted the question for determination
to “the particular aspect of medical negligence [which] relates more specifically
to the duty and standard of care of a medical practitioner in providing advice
to a patient in the inherent or material risks of the proposed treatment”.

The Federal Court reversed the decision of the Court of Appeal, pointing
out that the Bolam case was decided by a jury, and expressed the view that
Bolam’s case would have been decided differently in the current environment.
Tan Sri Siti Norma Yaakob, Chief Judge of Malaya, distinguished the Bolam

case on the following grounds:

1. Medical evidence showed that the risk of fracture to Bolam was 1 in
10,000;

2. The electro-convulsive therapy given to Bolam was a breakthrough
treatment at that time and a person suffering from Bolam’s medical
disorder had little or no hope of recovery but would today have a real
chance of recovery; and

3. The hospital’s negligence included failure to warn Bolam of the risks
involved in electro-convulsive therapy thereby depriving him of his right
to decide whether he was going to take those risks or not.

The Federal Court held that the duty owed by a doctor to his patient
arose out of his relationship with the patient which in turn gave rise to a
doctor’s threefold duty to diagnose, advise and treat his patient. Ordinarily, a
professional is expected to maintain a standard satisfied by the hypothetical
reasonable professional. The Bolam case however redefined that standard to
one which had the effect of restraining the judiciary from treating medical
experts as they would experts from other professionals. The apex court was of
the view that this was an “over protective and deferential approach”.

The Federal Court further made a comparison of the facts of the Bolam case
with those of the instant case to demonstrate the vast differences:

1. Unlike the Appellant, who was described as “a bright young lady” by the
Court of Appeal, the Court doubted that Bolam, a mental patient, was in a
position to give any consent to any treatment to be given to him.

2. The Federal Court also doubted that Bolam was in a position to
comprehend the true nature of the risks involved had a warning of risk
been communicated to him.

3. 'The risk of injury in the nature of the fracture suffered by Bolam was 1 in
10,000 whereas the risk of paralysis to the Appellant was present and real.
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JURT
o Fook Mun & Anor

4. In the Bolam case there was a responsible body of medical opinion
adduced to support the position taken by the hospital, while in the
instant case, no such evidence was adduced as to whether or not the
Appellant should be warned of the risks of paralysis.

'The Federal Court held that the Bolam test has no relevance to the duty and
standard of care of a medical practitioner in providing advice to a patient
on the inherent and material risks of the proposed treatment. Instead, the
Court ruled that:

“a practitioner is duty bound by law to inform his patient who is capable of
understanding and appreciating such information of the risks involved in
any proposed treatment so as to enable the patient to make an election of
whether to proceed with the proposed treatment with knowledge of the risks
involved or decline to be subjected to such treatment”.

while evidence of acceptable medical
practice is a useful guide for the courts, it is
for the courts to adjudicate on what is the

appropriate standard of care ...

The Federal Court also adopted the principle laid down by the Australian
High Court in Rogers v Whitaker [1992] 175 CLR 479 that:

“while evidence of acceptable medical practice is a useful guide for the
courts, it is for the courts to adjudicate on what is the appropriate standard
of care after giving weight to the “paramount consideration that a person is

R

entitled to make his own decisions about his life””.

The Federal Court then dealt with the issue of whether the decision in
Rogers was restricted to cases relating to negligent advice or also extended
to diagnosis and treatment. Previously, the interpretation of the Rogers test
attracted a view that the Bolam test continued to govern matters of diagnosis
and treatment whilst patient advisement fell to be judged by a different and
perhaps higher standard.

'The Federal Court by expressing its approval of the Australian High Court’s
decision in Naxakis v Western General Hospital & Anor [1999] HCA 22 1
has suggested, per obiter dicta, that the Rogers principle applied to cases
involving diagnosis. The Federal Court therefore implicitly took the position
that as it stands in Malaysia the Rogers test is not restricted to cases of
negligent advice only.

In the course of the decision, the Federal Court also recognized the “need for
members of the medical profession to stand up to the wrong doings, if any,
as is the case of professionals in other professions”.

The Federal Court then answered the question posed to it in the negative
— that the Bolam test does not apply to the aspect of medical negligence that
relates to providing advice to a patient on the inherent or material risks of
the proposed treatment. Indeed, the Court appears to have gone further and

implied that the Bolam test may no longer apply to any aspect of medical
negligence in Malaysia.

... when interference is justified
(the Courts) must not be deterred from
doing so by any principle such as the fact
that what has been done is in accord with
practice approved by a respectable body of
medical opinion

IMPLICATIONS

The decision in Foo Fio Na has attracted some interest from the public
at large and the medical community in particular. Some have suggested
that this will lead to defensive medicine as a result of doctors being wary
of the consequences of treating patients. Others fear that the professional
indemnity insurance for doctors will be increased drastically to cushion the
effects of this decision which is seen by many doctors as taking away their
“long standing” immunity from liability.

It must be noted the test as adopted by the Federal Court is not alien to the
common law. There is no empirical evidence to the effect that the medical
profession has collapsed in other jurisdictions where there was a departure
from the Bolam test. To quote Lord Woolf in his inaugural lecture in the
new Provost Series, delivered in London in 2001, it is “unwise to place
any profession or other body providing services to the public on a pedestal
where their actions cannot be subject to close scrutiny”.

Lord Woolf in his Lecture also stated that the principle laid down in Bo/itho
(administratrix of the estate of Bolitho (deceased)) v City and Hackney Health
Authority [1997] 4 All E.R. 771 “will enable a court to distinguish between
two sets of medical opinion. When faced with conflicting expert evidence,
what a court regularly does is to select the reasoning of the expert which is
logically persuasive ... when interference is justified they (the Courts) must
not be deterred from doing so by any principle such as the fact that what
has been done is in accord with practice approved by a respectable body of
medical opinion”.

The question of what patients are entitled to expect of their doctors is one
which Malaysian society had to address at some point. As the nation prepares
to celebrate the half century of its independence, it seems appropriate that a
test formulated in the very year of its independence be re-examined.

ASHOK KUMAR MAHADEV RANAI (amr@skrine.com)
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REGULATED SHORT SELLING

Jessie Tan discusses the salient features of Bursa Malaysia’s rules on regulated short selling

WHAT IS SHORT SELLING?

Short selling is a technique used by investors to profit from the falling price
of an overpriced market or security.

In 1992, George Soros “broke the Bank of England”. He risked US$10
billion that the British Pound would fall and was proven right. The next day

he made US$1 billion from his trade. His profit eventually reached almost
US$2 billion.

If an investor thinks that Stock X is overvalued at RM25 and is going to fall
in price, he may sell it for RM25 even though he does not own any units of
Stock X. If the price of Stock X falls to RM20, the investor will purchase the
stock from the market to settle his trade and thereby make a profit of RM5
per share.

On the other hand, if the price of Stock X goes up to RM30, the investor will
incur a loss of RM5 per share to buy Stock X to settle his trade obligation.

BACKGROUND

As a general rule, short selling is prohibited under Section 41(1) of the
Securities Industry Act 1983 (“SIA”) which provides, inter alia, that a
person shall not sell securities unless at the time when he sells them, he had
or believes on reasonable grounds that he has, a presently exercisable and
unconditional right to vest the securities in a purchaser of the securities.

The SIA contains several exceptions to Section 41(1). The specific exception
that is relevant to short selling is sub-paragraph (c) of Section 41(4) which
states that Subsection (1) shall not apply to a sale of securities where:

1. the rules of the stock exchange expressly provide that sub-paragraph (c)
applies to that class of securities;

2. the sale is made in accordance with the rules of the stock exchange;

and

3. at the time of the sale, neither the person who sold the securities, nor
any person on behalf of whom that person sold the securities, was
an associate of the body corporate that issued or made available the
securities.

Regulated short selling of prescribed stocks had previously been permitted
by the Kuala Lumpur Stock Exchange. As a result of the Asian Financial
Crisis, regulated short selling (“RSS”) and Securities Borrowing and Lending
(“SBL”) were banned from 5 September 1997.

REINTRODUCTION OF SHORT SELLING

The ban on RSS was lifted in March 2006 on condition that Bursa Malaysia
Securities Berhad (“the Exchange”) controls all short selling transactions. This
resulted in amendments being made to the Rules of the Exchange (“Rules”)

vide Participating Organisations Circular R/R 16 of 2006 (“R/R 16”).

Atthesametime, SBL wasalso reintroduced vide the issue of revised Guidelines
on Securities Borrowing and Lending by the Securities Commission (“SBL
Guidelines”) and amendments to the Rules vide R/R 16.

The SBL Guidelines and the amendments to the Rules vide R/R 16 took
effect on 3 January 2007.
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CHARACTERISTICS OF RSS
RSS is defined in Rule 704.1(1) of the Rules as:

“the selling of approved securities where the seller does not at the time of the
execution of the sale, have an exercisable and unconditional right to vest such
securities in the purchaser but has prior to the execution of the sale, borrowed
the approved securities or obtained confirmation from an Authorised SBL
Participant that the Authorised SBL Participant has the approved securities
available to lend, pursuant to a SBL Agreement as will enable delivery of the
same to be made to the purchaser under the said sale, in accordance with the
Rules relating to delivery and settlement in Chapter 8 ...”

It can be seen from the above that in every case, a RSS must be underpinned
by an existing SBL Agreement to ensure that the seller is able to fulfil his
settlement obligations in respect of the short sale. However, the converse is
not necessary and a SBL arrangement can exist independently of, and be
carried out for purposes other than, a RSS.

APPROVED SECURITIES

To ensure that there is sufficient liquidity, a security must fulfil the
following criteria to qualify as an “approved security” for a RSS (“Approved
Security”):

* its average daily market capitalisation must exceed RM500 million for
the preceding 3 months;

* there must be at least 50 million shares in public float; and

* its average monthly traded volume must exceed 1 million units for the
preceding 12 calendar months.

The Exchange reserves the right not to declare a security as an Approved
Security notwithstanding that it fulfils all the above-mentioned criteria. The
Exchange has declared 70 stocks as Approved Securities for the re-introduction
of RSS. These include traditional blue chips such as Bumiputra-Commerce,
Genting, Maybank, Maxis, Public Bank, Shell, Tenaga, Telekom and YTL.

The list is to be reviewed by the Exchange approximately every six months.
PRE-REQUISITES OF RSS

Participating Organisations

The Exchange has prescribed requirements that must be complied with
before a Participating Organisation (“PO”) may execute a RSS. A PO must
establish internal guidelines for short selling and have in place systems and
infrastructure which have all relevant functionalities and controls to carry out
RSS. The PO is also required to submit a declaration in the prescribed form
to the Exchange confirming its compliance with the foregoing requirements
at least 2 market days before it commences RSS.

Investors

An investor who wishes to participate in RSS must open a designated RSS
trading account (“RSS Account”) with a PO. All short selling transactions
are to be executed through a RSS Account.

Before a short-selling order can be executed, an investor must confirm to
the PO that it is not associated (as defined in Section 3 of the SIA) with



CORPORATE

the body corporate that issued or made available the securities which is the
subject matter of the RSS and that it has borrowed the relevant securities
from an Authorised SBL Participant or procured confirmation from an
Authorised SBL Participant that the relevant securities are available for
borrowing.

EXECUTION OF RSS

A RSS order is entered into the Automated Trading System through a screen
that is designated for RSS transactions. The Exchange has prohibited RSS
from being carried out by way of direct business.

The Exchange has also laid down a ruling that the order price of the relevant
securities must be higher than the last traded price of the relevant securities.
This is known as the ‘up-tick rule’.

SUSPENSION OF RSS

The Rules prescribe that the total short position of an Approved Security is
limited to 10% of the total number of the shares or a class of securities of
an issuer on a market day. When this limit is reached, RSS activities on that
security will be suspended for 4 market days.

If there is a breach of any of the rules on RSS or where the Exchange
suspects that RSS is being used for manipulative activities, the Exchange
may, amongst other actions, suspend or restrict the short selling activities
carried out by a PO, whether for itself or its clients.

The Rules prohibit a RSS from being executed in respect of an Approved
Security which is the subject of a take-over during the 21-day period
immediately following the take-over announcement.

The Exchange may also direct that RSS be suspended during the period
where an Approved Security has been declared, and remains a Designated
Security, i.e. a security in respect of which there has been manipulation or
excessive speculation.

RESTRICTION ON PURCHASES FOR RSS ACCOUNT

Securities may only be purchased for a RSS Account to contra, in full or
in part, any Approved Security for which a RSS has been executed or for
re-delivery of any Approved Security that has been borrowed under a SBL
Agreement.

The Rules further prescribe that contra purchases must be carried out on the
same market day on which a RSS has been executed.

Although every RSS must be underpinned by a SBL Agreement, the right to

contra purchase the relevant security means that it is not necessary for each
short sale to be settled through the use of borrowed securities.

CONCLUSION
Short selling is a common feature of most developed capital markets. The

re-introduction of regulated short selling adds depth and variety to the local
bourse.

JESSIE TAN SHIN EE (tse@skrine.com)
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...RIGHT TO PRIVACY?

Continued from page 7

In Campbell v MGN [2003] QB 633, the claimant was a fashion model.
The defendant published articles which disclosed her drug addiction and
the fact that she was receiving therapy through a self help group, gave details
of group meetings attended and showed photographs of her on the street as
she was leaving a group meeting. The claimant claimed damages against the
defendant for breach of confidentiality. In upholding the defendant’s right to
publish the information, Lord Philips of Worth Matravers MR said that:-

“We do not consider that a reasonable person of ordinary sensibilities, on
reading that Ms Campbell was a drug addict, would find it highly offensive,
or even offensive, that the ‘Mirror’ also disclosed that she was attending
meetings of Narcotics Anonymous. The reader might have found it offensive
that what were obviously covert photographs had been taken of her but that,
of itself, is not relied upon as ground for legal complaint”.

In Douglas and others v Hello! Ltd and others (No. 3) [2006] QB 125, the
1* and 2" claimants were film actors who entered into an agreement with
the 3" claimant, a publisher of a celebrity magazine granting it exclusive
rights to publish photographs of their wedding in New York. It was a term
of the contract that the 1% and 2" claimants would take all reasonable
steps to restrict access to the wedding so that photographs were not made
available to third party media. Despite the security measures, the wedding
was infiltrated by a photographer who took photographs and sold exclusive
rights to publish the unauthorised photographs to the 1% defendant. The
claimants applied for an injunction and damages on the grounds of breach
of confidence. In finding that the photographs constituted confidential
information, Lord Philips of Worth Matravers MR said that:-

“...special considerations attach to photographs in the field of privacy. They
are not merely methods of conveying information that is an alternative to
verbal description. They enable a person viewing the photograph to act as
a spectator... As a means of invading privacy, a photograph is particularly
intrusive”.

On 2 May 2007, the House of Lords by a 3:2 majority in the Douglas Case
awarded the 3" claimant £1 million damages against the 1% defendant for
loss of profit from the exploitation of the unauthorised photographs.

CONCLUSION

Itis clear that the Courts in Australia and the United Kingdom in the aforesaid
cases have expanded the law of confidence by finding that the photographs,
which were taken under circumstances where there is an infringement of
privacy, constitute confidential information which can be protected by the
law of confidence. Where such photographs have been published unlawfully,
a cause of action arises for breach of confidence.

The test for deciding whether information is confidential, which was applied
by the High Court of Australia and subsequently approved by the Court
of Appeal in England, is whether the disclosure or observation of the said
information or conduct would be highly offensive to a reasonable person
of ordinary sensibilities (see Lenah Game Meats). It is uncertain whether
these cases would have any impact of the development of a law of privacy in
Malaysia as to date, there are no decided cases in Malaysia on this point.

ALAN TEOH KHENG HUAT (atkh@skrine.com)
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FUNDING YOUR IP: SOME LIGHT AT THE END OF THE

Marie Julie Wan Ullok provides some pointers on the funding available for IP

There is no doubt thatexploiting or even creating one’s intellectual property
portfolio requires substantial investment. Successful R&D projects or
marketing efforts, for instance, require support in every respect, not least
financially. This begs the question: where can a company, wishing to
exploit an innovative idea or business plan, go to for financial assistance?
What available options are there for companies wishing to exploit their
IP? The Malaysian government is keen to encourage innovation in
R&D projects, international competitiveness and expansion amongst
local businesses. In this regard, the government has initiated numerous
schemes with the intention of providing financial support to businesses

with such objectives.

In a two-part article, the various sources of public funding will be
explored. Part I of this article aims to highlight some of the available
grants for such needs. Applications for such grants invariably require the
fulfilment of certain criteria, and it is of the utmost importance to ensure
that any such application is effective to maximise an applicant’s chances

of obtaining a grant.

MOSTI - SCIENCEFUND, TECHNOFUND, ENTERPRISE
INNOVATION FUND

The Malaysian Ministry of Science, Technology and Innovation (MOSTI)
is a source of a number of grants. Applicable to the pre-R&D and R&D
stages, the ScienceFund aims to generate more researching expertise
within the country by supporting R&D projects which can develop new
products or processes for further development and commercialisation
in specific research clusters, including Information & Communication
Technology (ICT), Biotechnology, Nanotechnology, Advanced Material
& Manufacturing, and Alternative Energy. The amount of funding is
based on the merits of each application.

The outcome of research with commercial potential can be considered
for additional funding under the TechnoFund. This consists of two types
of funds, viz. Type A: Pre-Commercialisation; and Type B: Intellectual
Property (IP) Acquisition. Applicants can apply for a combination of
Types A and B, or A only. Type A covers pre-commercialisation activities
such as the development and market testing of commercially ready
prototypes, the development of pilot plants/clinical trials, IP preparation
and registration (but not maintenance), and regulatory and standard
compliance. Type B, meanwhile, comprises the acquisition of IP, which
includes technology transfer, for further development up to the pre-
commercialisation stage. Applicants must show that their prospective IP
is an outright purchase (IP licensing does not qualify) that requires further
development.

Finally, the Enterprise Innovation Fund (EIF) aims to assist individuals,
sole-proprietors, micro and small businesses to develop new or improve
existing products, process or services with elements of innovation for
commercialisation. The EIF is only open to Malaysian applicants, and
the project sought to be funded must be undertaken in Malaysia. The
12

maximum funding for an individual is RM20,000 for the duration of 12
months, whilst the maximum for a small enterprise is RM250,000.

BIOTECH CORP - SEED FUND, R&D MATCHING FUND,
INTERNATIONAL BUSINESS DEVELOPMENT MATCHING FUND

The Malaysian Biotechnology Corporation (Biotech Corp) is an
agency under the purview of MOSTI, and is wholly owned by the
Ministry of Finance Inc. The Biotech Corp is the source of three types
of commercialisation grants. The Seed Fund is applicable to start-up
companies and individuals or researchers who are in the early stages of
setting up biotech companies. The maximum funding is RM2.5 million
per company. The R&D Matching Fund, meanwhile, aims to provide
matching funds for R&D projects which can develop new or improved
products or processes or technologies. The maximum funding per project
is RM 1.0 million. Both grants must be utilised within 2 years of approval.
The International Business Development Matching Fund aims to promote
the expansion of BioNexus Status Companies globally. The maximum
funding is RM1.25 million. The maximum disbursement period is 4 years
from the date of approval.

... the ScienceFund aims to generate more
researching expertise ... by supporting R&D

projects ... in specific research clusters

MTDC - COMMERCIALISATION OF RESEARCH &
DEVELOPMENT FUND, TECHNOLOGY ACQUISITION FUND

The Commercialisation of Research & Development Fund (CRDF) is
administered by the Malaysia Technology Development Corporation
(MTDC) and aims to encourage local participation in R&D and accelerate
the commercialisation of R&D undertaken by local research institutes and
universities. The CRDF provides partial grants for the commercialisation
of qualified R&D projects ranging from 40-70% of the approved project
cost, or RM2 million, whichever is lower, for prescribed activities,
namely, Phase 1: Market Survey & Research; Phase 2: Product/Process
Design & Development; Phase 3: Standards & Regulatory Compliance
and IP Protection; Phase 4: Demonstration of Technology. The proposed
activity must be for the commercialisation of tangible products which are
capable of being manufactured. Further, with the exception of approved
R&D companies and projects which are in joint venture with local
universities, the proposed project must involve technical collaboration

with local universities or research institutions.

Also administered by the MTDC, the Technology Acquisition Fund (TAF)
facilitates the acquisition of strategic, relevant and emerging technologies
by Malaysian companies in order to improve their level of technology,



TUNNEL - PART 1

development by local entrepreneurs

production processes and global competitiveness. Activities which are
eligible for funding include technology licensing, the acquisition of
patent rights, prototypes and design, and the engagement of foreign
experts to assist the upgrading of products and processes. Further, in an
effort to allow greater access to financing for women entrepreneurs, there

is a specific TAF set up for women entrepreneurs.

The Brand Promotion Grant ... endeavours
to promote local brand names in the

international market

SMIDEC - MARKET DEVELOPMENT PROGRAMME, GRANT
FOR PRODUCT AND PROCESS IMPROVEMENT, GRANT
FOR ENHANCING PRODUCT PACKAGING, DESIGN AND
LABELLING CAPABILITIES OF SMES

The Market Development Programme is administered by the Small
and Medium Industries Development Corporation (SMIDEC), a major
governmental agency responsible for co-ordinating the development of
small and medium enterprises (SMEs). Under this programme, companies
can apply for a matching grant of up to RM100,000 to cover expenses
incurred in activities to bring an SME’s goods abroad, viz. participation
in trade missions, preparation of promotional materials, improvement of
packaging and design for overseas markets and establishing international
sales offices. Amongst other factors, an applicant for a SMIDEC-
administered grant must have an annual sales turnover that does not
exceed RM25 million or not more than 150 full-time employees, and at

least 60% of the equity must be held by Malaysians.

Two other notable grants administered by SMIDEC are the Grant for
Product and Process Improvement and the Grant for Enhancing Product
Packaging, Design and Labelling Capabilities of SMEs, through which
assistance is given in the form of a matching grant where 50% of the
approved project cost is borne by the Government and the remainder by
the applicant. The maximum grant allocated per company is RM500,000
for the former, and RM200,000 for the latter. The expenses eligible
covered under the latter grant include costs of trademark and patent

registration.

MATRADE - BRAND PROMOTION GRANT, MARKET
DEVELOPMENT GRANT

The Brand Promotion Grant, administered by the Malaysian External
Trade Development Corporation (MATRADE), endeavours to promote
local brand names in the international market. Companies with at least
60% Malaysian equity that own the trademark for the brand and have
an annual sales turnover not exceeding RM25 million can obtain either

INTELLECTUAL PROPERTY

»

o

(i) a 100% reimbursable grant for the development and promotion of
the brand, subject to a maximum grant of RM1 million for SMEs; (ii)
a 50% reimbursable grant subject to a maximum of RM2 million for
non-SMEs; or (iii) a combination of a 100% reimbursable grant and a
50% reimbursable grant for SMEs only, subject to a maximum of RM2
million. The grant covers the costs of developing and promoting one
brand per company. To encourage international brand promotion, no more
than 10% of the grant may be spent on domestic promotion. Expenses
which are eligible for funding include the development of a brand and
marketing strategy and costs incurred in designing/redesigning logos,

product packaging and labelling.

Also administered by MATRADE, the Market Development Grant aims
to assist the manufacturing, trading and services sectors to develop
export markets. Matching grants of up to RM100,000 are provided to
Malaysian-owned SMEs. Companies can obtain a 50% matching grant
on the approved costs of eligible activities, which include international
promotion of brands, participation in trade missions/fairs and participation

in international tenders.
MITI - GRANT FOR PRODUCT AND PROCESS IMPROVEMENT

The Ministry of International Trade and Industry (MITI) provides
assistance via its Grant for Product and Process Improvement. The
scheme offers a matching grant for SMEs to improve and upgrade their
existing product, product design and processes. Under this scheme, SMEs
are entitled to claim for the costs of consultation services by technical
experts, technology acquisition and training related to technology and

skills development. The maximum grant is RM500,000.
MECD - FRANCHISE DEVELOPMENT ASSISTANCE SCHEME

The Ministry of Entrepreneur and Co-operative Development (MECD),
meanwhile, administers the Franchise Development Assistance Scheme
which, among others, offers financial assistance in the form of grants
not exceeding RM100,000 for each franchise product. The Scheme is
directed at providing incentives to individual entrepreneurs and Malaysian
companies to franchise the product or business in question at either the
domestic or international level.

In the next issue of Legal Insights, Part II of this Article will explore

the other forms of financial assistance and/or incentives provided by the

government.

MARIE JULIE WAN ULLOK (mjwu@skrine.com)
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RECENT AMENDMENTS TO BURSA MALAYSIA'S LISTING

C.K. Kok highlights some of the significant amendments to the Listing Requirements

Bursa Malaysia Securities Berhad (“Exchange”) introduced a series of
amendments to the Listing Requirements for the Main Board and Second
Board (“LR”) that came into effect from November 2006 to January 2007.
This article highlights some of these amendments.

TRANSACTIONS

The provisions contained in Chapter 10 of the LR that govern transactions
with parties who are not related to the directors and major shareholders of
the listed issuer have been liberalised in several respects.

Prior to the amendments, a listed issuer was required to issue an immediate
announcement to the Exchange (“announcement”) under Paragraph 10.04
of the LR where any percentage ratio (as defined in Paragraph 1.02(h) of the
LR) (“percentage ratio”) is equal to or exceeds 5%. A listed issuer was also
required to issue a circular to its shareholders (“circular”) under Paragraph
10.05 where any percentage ratio is equal to or exceeds 15% and further, to
seek the approval of its shareholders under Paragraph 10.06 of the LR where
any percentage ratio is equal to or exceeds 25%. The recent amendments
dispense with the need to comply with these requirements where the value
of the consideration for a transaction is less than RM250,000/-.

Further, a listed issuer is not required to issue a circular with respect to
transactions where any percentage ratio is equal to or exceeds 15% but is
less than 25%. Instead, a listed issuer is now required to send a copy of
the announcement issued under Paragraph 10.04 to its shareholders for
information within 10 market days after the date of the announcement.

... threshold for ...
“major shareholder”
... increased from 5% to 10% except

(for) the largest shareholder ...

RELATED PARTY TRANSACTIONS

Previously a listed issuer was required to make an announcement for any
related party transactions (“RPT”), irrespective of the percentage ratio
or value of the transaction. The recent amendments have liberalised this
requirement and an announcement under Paragraph 10.08(1) is required
only where any percentage ratio is equal to or exceeds 0.25%.

Even where any percentage ratio of 0.25% is exceeded, the requirement for
an announcement is dispensed with where the value of the consideration for
the transaction is less than RM250,000/- or the transaction is a recurrent
related party transaction of a revenue or trading nature under Paragraph
10.09 of the LR.

The requirement to issue a circular and to obtain sharecholders approval for
an RPT where any percentage ratio is equal to or exceeds 5% is dispensed
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with where the value of the consideration for a transaction is less than
RM250,000/-.

The categories of persons who are deemed to be related parties have been
significantly liberalised. First, the minimum threshold for a person to be
deemed a “major shareholder” of a listed issuer has been increased from 5%
to 10% except in the case of the largest shareholder where the 5% threshold
is maintained.

Secondly, the 12-month period where a former director or former major
shareholder is deemed to be a related party has been reduced to 6 months.

... amendments have enhanced
the level of disclosure ...
(for) transactions and RPTs

ENHANCED DISCLOSURE REQUIREMENTS

The recent amendments have enhanced the level of disclosure in the
announcement and circular under Appendix 10A and Appendix 10B
respectively in relation to transactions and RPTs.

Among other requirements, a listed issuer is now required to include the
following in an announcement:

1. the estimated time frame for submission of applications to the regulatory
authorities whose approvals are required for the transaction;

2. the benefit which is expected to accrue to a listed issuer as a result of the
transaction;

3. the risks in relation to the transaction, including risk factors of the assets
or interests being acquired.

Where any percentage ratio is equal to or exceeds 15%, the following
additional information must be included in the announcement:

1. if a feasibility report has been prepared, the brief conclusion must be
included and the report must be made available for inspection;

2. an estimate of the additional financial commitment required to put the
asset or business being acquired on-stream;

3. in the case of an acquisition of depleting resources, information on
reserves, extraction rates and returns;

4. where a company is being acquired or disposed of, or shares in another
company are being issued to the listed issuer as consideration for a
disposal, further details of the company are to be included.



REQUIREMENTS

Where any percentage ratio is equal to or exceeds 100%, the circular must
include a proforma consolidated balance sheet and the auditors™ letter
showing the financial effects before and after the transaction. The proforma
balance sheet may be based on the published or announced audited accounts
for the most recent financial year or on the latest published or announced
interim financial reports. In the latter event, the interim report must be
reviewed by the auditors.

MONEYLENDING BUSINESS

‘The amendments impose stringent requirements where a listed issuer or its
subsidiary carries on business as a moneylender. A duty is placed on the
board of directors of the listed issuer to exercise oversight of such activities
and to ensure that sound credit-granting policies, proper credit approval
process, proper monitoring and credit risk control policies and procedures
are put in place.

Further, the listed issuer is required to make quarterly announcements in
relation to certain aspects of the moneylending business, such as the total
loans granted by prescribed categories, information on loans in default and
details of the top 5 loans granted to a person or persons connected to that
person. The Exchange may also require the listed issuer to provide certain
information and documents on the loans to the Exchange who may release
the same to the relevant authorities.

Banks, finance companies, insurance companies and scheduled institutions
are exempt from the foregoing requirements. Similarly, stockbroking
companies are exempt from the above provisions with respect to their share
financing or margin financing activities.

a listed issuer may,
in limited circumstances ... disclose material
information (selectively) ...

RIGHT OF SELECTIVE DISSEMINATION

Paragraph 9.08(2) of the LR requires a listed issuer to ensure that material
information is not released on an individual or selective basis to analysts,
shareholders, journalists or other persons.

An exception has been introduced in the new Paragraph 9.08(3) whereby
a listed issuer may, in limited circumstances (such as where the listed issuer
is undertaking a corporate exercise or facilitating a due diligence exercise)
disclose material information to particular persons provided that the listed
issuer must ensure that the disclosure is restricted only to relevant persons
and that strictest confidentiality is maintained.

CORPORATE

/

PROJECTIONS AND FORECASTS

Where revenue or profit estimates, forecasts or projections or internal
targets have been issued, a listed issuer is required to make an immediate
announcement of circumstances or developments which are likely to
materially affect the result or outcome of such estimate, forecast, projection

or target (Paragraph 9.19(34A) of LR).

Further, the listed issuer is required to provide a commentary in its quarterly
report on its progress towards achieving the announced or disclosed
estimate, forecast, projection or target and the steps taken or proposed to be
taken to achieve the same. The board of the listed issuer is required to issue a
statement as to the likelihood of such estimate, forecast, projection or target
being achieved during the remaining tenure of the financial year or forecast

period (Notes 3 and 4, Part A of Appendix 9B, LR).
TIME FRAME FOR RIGHTS ISSUE

The recent amendments have significantly reduced the minimum time frame
for implementation of a rights issue from 53 market days to 33 market days.
The most significant time reduction for a rights issue is the reduction of the
books closure period from 22 market days to 13 market days and the period
for processing of applications for the rights securities from 15 market days
to 8 market days. The time frame for trading of rights has also been reduced
from 7 market days to 5 market days.

SHAREHOLDING SPREAD

Previously, a listed issuer which did not meet the minimum public
shareholding spread of 25% of its listed shares to be held by at least 1,000
public shareholders holding not less than 100 shares each, was given an
automatic 6-month period to rectify the situation under Paragraph 8.15(3)
of the LR.

This right of automatic extension has now been abolished and it is now
incumbent on the affected listed issue to apply to the Exchange for an
extension. The Exchange may now suspend or de-list a listed issuer who is
not given such an extension of time.

CORPORATE SOCIAL RESPONSIBILITY
Commencing from the financial year ending on or after 31 December 2007,
a listed issuer is required to include a description of the corporate social

responsibility activities undertaken by it or if there is none, a statement to
that effect.

KOK CHEE KHEONG (kck@skrine.com)
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